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technological alternatives to the Illinois River discharge do 

exist. Having said this, however, we offer no judgment as to the 

availability, applicability, or efficacy of any of these potential 

remedies or approaches. 

In conclusion, we hold that the Clean Water Act requires 

point sources to comply with the federally approved water quality 

standards of affected downstream states. We further hold that 

where water quality standards violations are already occurring in 

the receiving waters, no additional point source discharge to 

those waters may be permitted if it would contribute to the 

conditions that produced the violations. Accordingly, we REVERSE 

EPA's decision authorizing· Fayetteville's municipal treatment 

plant to discharge a portion of its effluent to the Illinois River 

basin pursuant to the terms of Permit No. AR0020010. 
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Before ANDERSON and BRORBY, Circuit Judges, and THEIS,* District 
Judge. 

BRORBY, Circuit Judge. 

. 
In these consolidated a ppeals, appellants challenge certain 

actions of the U.S. Environmental Protection Agency (EPA) in 

issuing a discharge permit pursuant to the National Pollutant 

Discharge Elimination System (NPDES) of the Clean Water Act, 33 

u.s.c. § 1342. We review EPA's action pursuant to our authority 

under 33 U.S.C. § l369(b)(l) and reverse. 

OVERVIEW 

The city of Fayetteville, Arkansas, applied to EPA for an 

NPDES permit for a new municipal wastewater treatment plant. 

Fayetteville proposed to discharge treated wastewater via a split 

flow into the White River in Arkansas and into Mud Creek, a 

tributary of the Illinois River, an Arkansas-Oklahoma interstate 

stream. The State of Oklahoma and a nonprofit group, Save The 

Illinois River (STIR), requested denial of the permit. The State 

of Arkansas and the Oklahoma parties requested an evidentiary 

hearing on EPA's issuance of the permit. A hearing request was 

granted in part and denied in part by an Administrative Law Judge 

(ALJ), and the partial denial was upheld by the EPA Administrator 

acting through his Chief Judicial Officer (CJO). After the 

evidentiary hearing, the ALJ determined that the permit would not 

* The Honorable Frank G. Theis, Senior United States 
Judge for the District of Kansas, sitting by designation. 

-2-

District 

Appellate Case: 89-9503     Document: 01019565117     Date Filed: 07/11/1990     Page: 4     



have an undue impac t on water qua l ity or violate Oklahoma's water 

quality sta nda rds (WQS). Th is initial decis ion was appealed by 

both Arkansas and Oklahoma . On appeal, the ALJ's decisi on was 

affirmed i n par t and reversed in part and r emanded f or a 

determina tion whether the record s howe d by a preponderance of the 

evidence tha t the pe rmi t ted discharge wo uld not cause an actual , 

d e tectab l e violation of WQS . On remand the ALJ revi ewed the 

record and made de t ailed fi nd ings. He c oncluded that the permit 

could issue as written, finding that it would not result i n any 

meas urabl e viola t ions of Ok lahoma' s WQS . The ALJ' s d eci s ion on 

remand was appealed to the CJO who upheld it in a decision dated 

December 22, 1 98 8 . These pe titions for review fo l lowed. 

Appe llan ts the State of Ok lahoma , Ok laho ma Scenic Rivers 

Commi ss ion , Oklahoma Poll uti on Control Coor d ina ti ng Boa r d , and 

STIR (the "Oklahoma parties ," or Okla homa) set fo r th ten issues i n 

their j o int br ief- in-chi ef. Essent ially they c on tend tha t EPA 

err e d in concludi ng that t he permit woul d not violat e Oklahoma's 

WQS; that EPA d id not proper l y cons i der the Wild and Scenic Ri vers 

Act , 16 u.s. c. §§ 1271-1 287 (WSRA), as it appl ies to the upst r eam 

portions of t he Il l inois Ri ver ; and that EPA e rr ed i n denyi ng 

review of ce r tain issues a nd in ref usi ng to reope n the evide nt ia ry 

hearing. The State of Arka nsas , Arkansas Department of Pol lu tion 

Con t rol Ecology , City of Faye t tevi l le , and Bea ver Water District 

(the "Arkansas parties, 11 o r Arkansa s) chal lenge EPA' s au thor i ty to 

require a n Arkansas d ischarger t o c omply wi t h Oklaho ma water 

quali ty s tanda rds. 

-3-
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BACKGROUND 

The corne rs tone of the Clean Water Act , 33 U.S . C. §§ 1 25 1-

1387, i s i ts prohibition of any discharge of pol l utants t o 

navigable wa ter s except as permit ted by the Act. 33 u.s.c. 

§ l 3ll(a). Section 101 of the Act, 3 3 u.s.c. § l25l(a)(l), s tat e s 
. 

that "it i s the national goal that the discharge of polluta nts 

i nt o naviga b l e water s be e l i mina ted by 1985 ." "Discha r g e o f a 

pol l u tant " is def i ned expa nsively as "any addi ti o n o f any 

pol l utant t o navigable water s f r om any point s ource . " 

§ 1362{12)(A). "Pollutant" is also broadly defined ; it i ncludes 

"dr edged spoi l , solid waste , sewa ge , garba ge , sewa ge sludge , 

chemica l was tes, rock, s and, and i ndus t rial, 

municipa l, and agricultural was te ." § 1362 (6). "Poi nt sou rce " 

encompasses "any di s cerni bl e , confined and d i screte conveyance , 

including ... any pipe, d i tch, channe l , tunnel, (or ] conduit 

from wh i ch pol lutan t s ar e or may be d ischa rged." § 136 2 (14). 

"Nav igabl e water s " me ans "the water s o f the United Sta tes." 

§ 13 62 ( 7) • 

Discharges of pollutants must c omply wi t h limitations 

established in and pur suant to the Act. " Effluent limitations," 

i.e. , l imits on "quant ities, rates, and conc entr a tions o f 

chemical , physical, biologica l , a nd other c o nst i tuents which are 

discharged fr om point s ou rces,"§ 1362(11), may be water qual i t y -

based, §§ 1 312 , 1313, or technology-based, §§ l3ll(b), 131 4(b). 

EPA is required to es t ablish water-quality based r est ri c tions 

whenever technology-based limits are inadequat e to protect a 

par ti cul a r body of water. § 131 2{a). The CWA sets minimum 

- 4-
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requi rements for water pollu tion control; states may devise more 

st ringen t mea su res. § 1370 . Stat e sta ndards, on ce approved by 

EPA, become the water qual ity standa rds for the appl icable wate r s 

of t he S ta te. § 1313. 

Fede ral and state efflue n t limitatio ns and wa ter qual ity 

standa r ds a re transfor med into individual point source o bl iga t i ons 

through NPDES discharge permi ts . § 1342; EPA v . Cali forn ia ex 

rel. Sta te Wat er Resou rces Control Bd., 426 U.S. 200 , 205 (1976}. 

Permits may be issued if the disc harge will meet al l applicable 

requi remen ts under the Act. § 1342 (a)(l). EPA is responsible 

for issu ing permits , i d. , but may de legat e that authority to 

qual ified states, § 1342(b) . In those states, howe ver, it re t ains 

oversigh t au thority with r espect to individual permits and the 

permit ti ng programs in general . § l34 2( c), (d) . 

EPA issued Fayettevi lle 's NPDES permit because at the t ime 

thi s proc eeding commenced Arka nsas had no t yet been delegated 

permitting authority pursua nt to§ 1342(b ) . The permit was issued 

on November 5, 1985 , and final ly approved on Decembe r 22, 1 988, 

fo llowing the administrative appeals described above. The 

treatment p lan t has been in operation since December 1988 . 

The permit (NPDES Permit No . AR0020010) s pecifies that half 

of the ci t y's treated wast e water will be di scharged to the White 

River in Ar kansas (this por tion of the discharge is not in 

contention here }, and half will be discharged to the Ill inois 

River basin. Spec if ically, this l at ter efflue nt will be 
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discharged to an unnamed stream in northwestern Arkansas, which 

flows approximately two miles before joining Mud Creek. Mud Creek 

flows three miles from that point to its confluence with Clear 

Creek, thirteen miles upstream from the Illinois River in 

Arkansas . Twenty-two miles downstream from Clear Creek--and 

thirty-nine miles from the Fayetteville plant--the Illinois River 

crosses the state line into northeastern Oklahoma and almost 

immediately flows into Lake Frances. A segment of the Illinois 

River {including Lake Frances) from the Oklahoma-Arkansas sta te 

line to Tenkiller Ferry Reservoir has been designated an Oklahoma 

state scenic river and was proposed fo r study as a potential 

addition to the Na t ional Wild and Sceni c River s System when the 

WSRA was enacted in 1970. 16 o.s.c. § 1276(40). To date, this 

segment, which is a pproximately sixty miles long, has not been 

designated a component o f the national system. See 16 U.S.C. 

§ 1 273. 

The Fayetteville permit se ts limits on the amounts of certain 

pollutants that may be discharged and establishes maximum or 

minimum e ff luent concentrations of those pollutants and other 

chemical parameters. Permit, EPA Supp. Addendum at 12-30. The 

permit prohibit s the discharge of any incompletely treated 

effluen t to Mud Creek. Id . at 27 . It also includes, inter al i a, 

a provision for modifying the permi t to incorpora t e more stringent 

limitations if an ongoing study of the Illinois River demonstrates 

such limitations are needed to ensure compl i ance with water 

quality standards. Id . 

-6-
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ANALYSIS 

I. Standard of Review 

Review of the EPA rulings on appeal here is governed by the 

Administrative Procedure Act, 5 u.s.c. §§ 701-706. We must uphold 

the agency's actions, findings, and conclusions unless they are 

outside the agency's statutory authority, are not supported by 

substantial evidence, or are arbi tra ry, capricious , an abuse of 

discretion , or otherwise no t in accordance with law. 5 U.S.C. 

§ 706(2)(A), (C) , and (E). We may not substitute our judgment for 

that of the agency. Motor Vehicle Mfrs. Ass'n v. Sta te Farm Mut. 

Auto . Ins. Co., 463 U.S. 29 , 43 ( 1983) . 

Nevertheless, the agency mus t examine the relevant data 
and articulate a satisfactory explanation for its action 
including a "ra tional connection between the facts found 
and the choice made." In reviewing that expl anati o n, we 
must "consider whether the decision was based on a 
consideration of the relevant factors and whether there 
has been a clear erro r of judgment." Normally, an 
agency rule would be arbitrary and capricious if the 
agency has reli ed on fac tors which Congress has not 
intended it to consider, entirely failed to consider an 
important aspect of the probl em, offered an explanat ion 
for its decision that runs coun te r to th e ev ide nce 
before the agency , or is so implausible that· it cou ld 
not be ascribed to a difference in view or the product 
of agency expertise. 

Id. at 43 (ci tations omitted). 

Determining the extent of EPA's authority under t he Clean 

Water Act is a question of law tha t we review de novo . "Our fi rst 

inquiry is whether 'Congres s has directly spoken to the precise 

question at issue . If the intent of Congress is clear t hat is the 

end of the matter; for the court , as well as the agency, must give 

effect to the unambiguously expressed inten t of Congress .'" 

Martin Exploration Management Co. v. FERC, 813 F.2d 1059 , 1065 

- 7-

Appellate Case: 89-9503     Document: 01019565117     Date Filed: 07/11/1990     Page: 9     



.. 

(lOth Cir. 1987) (quoting Chevron, U.S.A., Inc. v. NRDC, 467 U.S. 

837, 8 42-43 (1984), rev'd on o ther grounds, 486 u.s. 204 (1988)). 

However, where the sta tu te is ambiguous, EPA's construction, a s 

that of the agency charge d with administering the statu t e, 1 is 

entitled to ~ubstantial deference. Chevron, U.S.A., I nc. v. NRDC, 

467 U.S. 837, _ 844 (1984). If EPA's interpretation of t he Clean 

Water Act is reasonable, we should not disturb i t unless it "is 

contrary to the policies Congress sought to implement in enacting 

the statute." 813 F.2d at 1065; see also 467 u. s. at 84 5 . 

II. Preliminary Procedural Matters 

As an initial matter we address EPA's argument that Arkansas 

lacks standing to challenge EPA's in terpretation of the Cl ean 

Wa t er Act. EPA reasons that 

Arkans as , by not chal leng ing any of the te r ms of the 
Fayetteville pe rmit, has fa ile d to s tate a j usticiable 
c ase or controversy Arkansas' cl aim is purely 
hypothetical and would not be redressed by a favorable 
decision of th i s Court, just as its al l egations as to 
futur e permi t conditions are purely speculative. 

EPA Brief at 13-14. EPA also rejects Arkansas's argument that i t 

may be collaterally estopped i n subsequent p r oceedings i f it doe s 

not pursue this argument now by assuring Arkansas t hat EPA would 

no t contest the justiciability of the claim i f raised in the 

context of future permit decisions. EPA Brief at 1 4; see Arkansas 

Reply Brief at ll n .l8 .2 

l 33 U. S.c. § 125l(d) provides: "Except as otherwise expressly 
pro vided in this chapter , the Administrator of the Environmental 
Protection Agency • .. shall administer this chapter." 

2 Arkansas also attempted to raise th~ Clean Wa t er Act inter
preta t ion issue in another forum. In September 1988 it moved for 
leave to file a complaint against Oklahoma in the Supreme Court, 

-8-

Appellate Case: 89-9503     Document: 01019565117     Date Filed: 07/11/1990     Page: 10     



Section 509 of the Clean Water Act provides that "[r]eview of 

[EPA's] action ... in[, inter alia,] issuing or denying any 

permit under section 1342 of this title ... may be had by any 

interested person." 33 U.S.C. § l369(b) (emphasis added). The 

legislative history corroborates what the language itself 

suggests--that the Act intended liberal review of EPA's actions in 

issuing permits and promulgating rules and standards. The Senate 

Public Works Committee explained section 509's judicial review 

provision as follows: 

Any person has standing in court to challenge 
administratively developed standards, rules and 
regulations under the Act. The courts are increasingly 
adapting this test to what administrative actions are 
reviewable.... The Courts have granted this review to 
those being regulated and to those who seek "to protect 
the public interest in the proper administration of a 
regulatory system enacted for their benefit." Since 
precluding review does not appea~ to be warranted or 
desirable, the bill would specifically provide for such 
review within controlled time periods .... 

For review of permits issued under section 402 
[33 U.S.C. § 1342] ... , the section places jurisdiction 
in the U.S. Court of Appeals .... 

s. Rep. No. 414, 92d Cong. 2d Sess., reprinted in 1972 U.S. Code 

Cong. & Admin. News 3668, 3750-51 (emphasis added; citdLion 

omitted); see also Conf. Rep. No. 1236, reprinted in 1972 u.s. 

Code Cong. & Admin. News 3776, 3825. The Supreme Court reiterated 

invoking the Court's original jurisdiction under Article III, sec
tion 2, of the Constitution. The United States opposed the mo
tion, arguing (according to Arkansas) that the statutory question 
could more appropriately be r e solved in the context of judicial 
review of the issuance of Fa yetteville's permit. Arkansas Reply 
Brief at 11 n.l8; EPA Brief a t 10. The Supreme Court denied 
Arkansas's motion. Arkansas v. Oklahoma, 109 S. Ct. 776 (1989). 
Arkansas now argues that "i t c annot re l y to its detriment on such 
'assurances' from the EPA in this case for the same reason it 
could not rely on the United States' 'assurances' in [Arkansas v. 
Oklahoma]." Arkansas Reply Brief at 11 n.l8. 

-9-
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the expans ive language of the Senate Repo rt in Middlesex County 

Sewerage Auth . v . National Sea Clammers Ass' n, 453 U.S. 1 , 14 n .2 3 

( 1981) ("rev i ew provisions of § 509 are open to ' [a] ny person, ' S. 

Rep. No. 92- 41 4 , p. 85 (19 71 )"); c f. Mon tgomer y Env tl. Coalition 

v. Cas tl e, 646 F . 2d 568, 576- 78 (D . C. Cir. 1981 ) (§ 509 

"incorporate[s] the in jury i n fac t rule for standing s et ou t in 

Sierra Club v . Morto n," 40 5 U.S . 7 27 ( 1972)). 

It wou ld st ra in the meaning of "any i nte r est e d person" to 

exclude from those eligible to obtain review of an EPA p e rmit 

act i o n the s tat e in wh i c h the pu blicl y owned trea t me nt wo rk s 

seeking the pe r mit i s l ocated, wh i ch pa rt ial l y financed the 

facil ity' s const ruct i on, a nd which, among other en ti ties, has 

review and approval a u thori t y over the f acil i ty's const ruction and 

operat ion. We conclude Arkansas does have standi ng t o chal l e nge 

EPA 's de termination tha t Ok l ahoma water qual it y standards apply to 

the p1ant. 3 

Before undertak i ng a discussio n of the merits , we must 

consider a second procedural issue --whether Ar kansas has exhausted 

its administrat i ve remedies. EPA's regu l ations p r ov i de tha t a 

petition "for review of any ini tial dec ision is, under 5 

3 Moreover, we could reach the statut ory construct~on issue--a 
legal question--even i f we were to deci de Arkansas lac ked standing 
to rai se it. Whether EPA act ed within it s statutory a uthority is 
sub ject t o our review unde r 5 U.S.C. § 706(2)(A). Thus, we r eject 
any suggestion by EPA tha t, i f Arkansas lacks standing, thi s court 
lacks jurisdiction to decide the statutory issue on the merits . 
See EPA Brief at 14 n.8, 15. Fo r similar reasons we re ject EPA' s 
argument t hat Arkansas 's claim is not ripe fo r review. EPA Brief 
a t 14. 
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U.S.C. 704, a prerequisi t e to the seeking of judicial review of 

t he fi na l de c ision of the Agency . " 40 C.P . R. § l24. 9 l( e ) . The 

rul e requ ir e s EPA to " i ssue an orde r either granting o r denying 

t he petition fo r review" wi thin a reasonable time a f ter the 

petition is filed. § 124. 9l(c) {l). "Fina l Age ncy action" for 

purposes o f judicial r e view occurs "upon c ompletion o f the 

r emanded proceed ing, includi ng any appeals t o t he [ EPA) 

Administrator from the results o f the r emanded pr ocee ding." 

§ 124.91( f)(3). 

Al though the parties do not r aise t his i s sue, we have 

detected two arguabl e procedural def ici enci es in Arkansas's appeal 

in light o f § 1 24 . 91 . First, the Arkansas pa r ties may have failed 

to comply with the t echnica l requirements of subsec t ion (e). 

Although they f ile d a peti t i on f or r evi ew o f t he ALJ's deci s ion on 

remand, R., B-155, i t appear s they did not file a pe ti tio n f or 

r evi ew of the ALJ 's i ni ti a l deci s ion a s requ i red by the ru l e, but 

merely filed a res ponse to the Oklahoma par t i e s' pe t it ions f or 

r ev i ew of tha t decis io n . Compare Ord er o n Petitions for Review , 

R., A-28, a t l, wi th EPA Brief a t 8 . Although "[ t ]he · Arkan s as 

par t ies raised [the statu t ory inter p re tatio n] i ssue in numerous 

pleadings f iled wit h EPA, " Arkansa s Brief at 32 n .2 4 , Arkan s as's 

a rgumen t that Oklahoma WQS should no t apply t o a discharge located 

in Arkansas was f i rst ass erted to (and rej ected by} th e ALJ a fter 

remand by t he CJ0.4 

4 Moreove r, Ar kansa s prese nte d inconsistent a r gumen ts i n the 
r emand proceeding , claiming first tha t the 1982 , not the 1985, 
Oklahoma WQS should apply, but t hen argu ing that Oklahoma 's Bene
ficial Use Limi t ations specifica l ly cannot apply to a discha r ge 
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Secondly, EPA's action in this case was a rguably not 

"complete" with respect t o the Arkansas parties because the CJO 

failed to "issue an o rde r either gra nting or denyi ng [Arkansas's] 

pet i tion fo r re~iew." § l24.9l(c) (1). Al though al l parties 

petitioned EPA for review of t he ALJ's decision on remand, R . , B-

155-59, the CJO's second order ruled only on the petitions fi led 

by EPA-Reg ion VI and the Oklahoma parties. The order fa iled even 

to acknowledge Arkansas's peti tion. See Second Order on Peti t ions 

for Review, R., A-37, at 1-2. 

Nevertheless, under the circumstances of t his case, we do not 

view these s hor tcomings as fa ta l to Arkansas 's a ppeal . EPA' s 

position on the basic is s ue ra ised by the Arkansas parties-

whether the Fayetteville discharge must comply with Oklahoma WQS--

ha s been clear since t he ALJ's initial decision and is directly a t 

odds wit h Ar kansas's posi tion . In h i s second and fina l opinion 

the CJO clear ly a ffi rmed hi s June 1988 ruling tha t Ok lahoma WQS 

are applicable to the Faye t tevi ll e d i scha r ge. In so do ing, he 

implicitly, if · not expressly, denied Arkansas's peti tion for 

review of the ALJ's deci s ion on remand. Thus, it would be 

fruitless to remand to t he agency for mere technical c ompl i ance 

with subsection (c)(1) 's requirement for "a n order denying 

review." Cf . Matthews v . Eldr idge , 424 u.s. 319 (1976); Koe rpel 

v. Heckler, 797 F .2d 8 58, 862 (lOth Ci ~. 1986); Clonce v . Presley, 

6 40 F .2d 271 , 27 3 (lOth Cir. 1981) (citing Lewis v . New Mexico, 

l o cated in Arkansas. See Decis ion on Remand , R, A-33 , at 2-3; 
Supplemental Joint Br i efs s ubmitted by Arkansas Par ties, R., B-144 
at 7-8, 25-33 . 
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• 0 

423 F . 2d 1048, 1049 (lOth Cir. 1970)). 

Moreover, no objection to Arkansas' s failure to seek review 

of EPA's initial decision should now be allowed, given that 

Arkansas participated in the review of the initial decision (by 

responding to Oklahoma's pe tition) and the CJO expressly provided 

that the ~parties will have the opportunity to petition fo r review 

of the ALJ's decision on remand . '' Order on Petitions for Review, 

R., A-28, at 17 (emphasis added). According l y, the Arkansas 

parties' appeal is ripe for our review, and we proceed with ou r 

d iscus sion of the mer i ts. 

III. Statement of Issues 

Arkansas poses the fundamental question in th is case: Does 

the Clean Water Act require a point s ource of pollution to c ompl y 

with the water quality standards of all af fecte d downstream 

states ? Oklahoma assumes such a r equ i rement in that it challenges 

EPA's det e rminati o n that the Fayetteville pe rmit would not result 

in v io lations of Oklahoma's water quality standards and argues 

according ly that no discharge to Oklahoma's Illinois River system 

should be allowed. 

Oklahoma formulates the issues on appeal as "fw]hethe r the 

Chief Judicial Of f icer erred i n denying review" of various ALJ 

rulings and whethe r the CJO and ALJ ''erred in [refus ing ] to reopen 

the evidentiary hearing." Despite this formulation, it seems 

clear that the Oklahoma parties' chief concerns relate to the 

substantive issues underlying these procedu ral questions. The 
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substantive issues are: (1) the adequacy of the treatment 

technology employed by the Fayetteville plant and the possible 

superiority of land application methods; (2) the propriety of 

considering evidence concerning future reductions in the 

discharges of other Arkansas cities; (3) the propriety of relying 

on "protective language" in the permit authorizing more stringent 

discharge limitations if shown to be necessary by an ongoing study 

of the Illinois River; (4) the correctness of EPA's interpretation 

and application of Oklahoma's beneficial use limitation, nutrient 

standard, and anti-degradation policy; (5) the relevance of new 

information concerning overflows at the old treatment plant; and 

(6) whether Fayetteville met its burden of proof in showing that a 

permit should be issued_for its treatment plant. Our review of 

the record convinces us that we need not resolve many of the 

issues raised by the Oklahoma parties. In the following pages we 

address first the statutory interpretation question posited by 

Arkansas and then a significant issue not raised by any party--the 

significance of evidence of existing degradation of Illinois River 

water quality. 

A. Construction of the Clean Water Act 

1. The Opposing Views 

The full ramifications of Arkansas's formulation of the Clean 
. 

Water Act issue are exposed once it is realized that an upstream 

state has the ability (if not the legal right) largely to cont~ol 

the quality of certain of the waters of a downstream state. It 

can accomplish this simply by setting and enforcing its own water 

quality standards and releasing water of that quality to the 
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downstream state. If the upstream state's wate r quality standards 

are lower than those considered desirabl e by the downst ream state, 

so wi ll be the actual qua l ity of t he i nt ers t ate waters i n t he 

downstream state. In other words, the lowest common denominator 

will prevail. The ultimate question posed to this court is whose 

water qua li ty standards take precedence under the Clean Water Act-

-the upstream state's, the downs tream state's, the federal 

gove r nment's, or nobody's. We conclude that no state ''imposesH 

its standards on another state, but ra t her that the Clean Water 

Act mandates compliance with federal law , including the federally 

approved water quality standards of affected states. 

Specifical ly, Arka nsas alleges an affect ed downstream state 

"may advise and make recommendat1ons, but nmvhe re i n the Clean 

Water Act did Congress authorize affected states such as Oklahoma 

to impose the ir water quality standards upon a discharger in 

another sta te." Arkansas's Brie f at 39 . We treat this, the 

principal issue of this case, as whe t her the Clean Water Act 

requires that any discharge permit ted under 33 u.s.c. § 1342 

comply with all applicable water quality standards, including the 

EPA-approved regulations of any affected downstream state. 5 This 

5 We reformulate the issue to reflect more accurately the facts 
and legal context of th is case. Section 303 of the CWA , 33 U.S.C. 
§ 1313, requires periodic review by states of their WQS and pro
vides for EPA approval of any mod ified WQS as long as such stan
dard "meets the requirements'1 of the CWA. § l 313{c)(3). Once 
approved, "such standard shall thereafter be the water quality 
standard for the applicable waters of that State." Id. EPA is 
required to promulgate revised WQS for any state that fails to 
adopt WQS consistent with CWA requiremen ts a nd in any case where 
EPA determines that a revised or new standard is necessary to meet 
the requirements of the Act. § 1313(c)(4) . 
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is an issue of first impression in the circuit courts. 6 

EPA's Chief Judicial Officer, in his first order in this case 

The Fayetteville plant has been required by EPA to observe 
federal law, i.e., Oklahoma's EPA-approved water quality stan
dards. See Order on Petitions for Review, R., A-28, at 11 n.l3. 
Thus, i-t--is misleading to say "Oklahoma .•. impose[d its] water 
quality standards" on Arkansas, or that Oklahoma has the~ight to 
block" a permit issued by Arkansas. See, e.g., Arkansas's Brief 
at 33, 36, 38-40. The 1982 Oklahoma water quality standards, 
which EPA judged applicable to the Fayetteville plant, had been 
approved by EPA. Whether Fayetteville might also be subject to 
observing Oklahoma state standards that have not received EPA ap
proval is not an issue in this case, and we do--not address it. 
Accordingly, throughout this opinion we use "applicable water 
quality standards" to mean EPA-approved water quality standards 
that govern the affected waters, and "Oklahoma water quality stan
dards" to mean Oklahoma's EPA-approved water quality regulations. 

6 This statement requires a brief explanation of a recent 
Fourth Circuit case. In Champion Int'l Corp. v. EPA, 648 F. Supp. 
1390 (W.D.N.C. 1986), motion for withdrawal of mandate denied, 652 
F. Supp. 1398 (W.D.N.C. 1987), the district court upheld EPA's 
assumption of permitting authority under 33 U.S.C. § 1342(d)(4) 
after EPA objected when North Carolina proposed to permit a 
discharge in North Carolina without regard for Tennessee water 
quality standards. The court held that a discharge permit must 
ensure compliance with the requirements of the CWA, and that EPA 
reasonably could have concluded that the North Carolina permit, in 
disregarding the Tennessee water quality standard for color, would 
not ensure such compliance. 648 F. Supp. at 1394-99. Upon 
reconsideration in light of an intervening Supreme Court case, 
however, the district court offered the following limiting 
statement: "Nothing in the regulatory framework surrounding the 
CWA would automatically require that a source state comply with 
the water quality standards of every downstream state." 652 F. 
Supp. at 1400. 

Subsequently, the district court's judgment was vacated by 
the Fourth Circuit with instructions to dismiss for lack of sub
ject matter jurisdiction. Champion Int'l Corp. v. EPA, 850 F.2d 
182 (19~8). The circuit court prefaced and postscripted its 
decision by expressing its general agreement with "much of the 
district court's opinion." 850 F.2d at 183, 190. It also stated 
that "EPA's act in assuming the permit issuing authority was con
sistent with statute and regulation, and the objections it made to 
the North Carolina permit do not seem to be out of bounds." Id. 
at 187. However, the appellate court ultimately concluded: 

The actions of EPA •.. at this stage of the NPDES pro
ceeding are not now subject to judicial review. EPA has 
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dated June 28, 1988, stated the law and applied it as follows: 

The CWA requires an NPDES permit to impose any 
effluent limitat ions necessary to comply with applicable 
state water quality standards .... The meaning of [33 
U.S.C. § 13ll(b)(l)(C)] is plain and straightforward. 
It requires unequivocal compliance with applicable water 
quali ty standards , and does not make any exceptions for 
cost or technological feasibility .••. 

In th i s case, the permit should be upheld if 
the record shows by a preponderance of the evidence that 
the author ized discharge would not cause an actual 
detectable violation of Oklahoma's water quality 
standards. 

neither granted nor denied a permit, so such action is 
not yet reviewable under [33 U.S.C .) § 1369(b}(l). The 
nature of EPA's objections are well within the contem
p l ation of those it is entitled to make under applicable 
regulations. 40 C.F.R. § 123.44(c). Whatever · may be 
t he result should EPA make an objection completely with
out its delegated author ity , so as to sub ject that 
action to present judicia l review under Leedom v . Kyne, 
[358 U.S. lff4 (1958)], we have no occasion to consider, 
for such ob jections have not been made here. 

850 F . 2d at 190. The court stated that the district cour t "prop
erly retaine d jurisdiction of the case in order to ascer tain 
whether or not EPA acted within its delegated au t hority," and 
agreed with the district cour t' s decision that EPA was so acting. 
But it held that, once the d istr ict court made that determination, 
it should have dismissed for want of sub ject matter j urisdiction 
and not reached the merits. Id. Champi on 's holding is limited to 
the narrow determi nation that EPA had not acted "clearly beyond 
the boundaries of its authori ty." Id . at 186 . Indeed , the c ourt 
added : "Even if EPA may ult ima t ely be shown to be inc o rrect in 
its -objections to North Carolina 1 s permit (and we do not intimate 
that they are), its acts are not so clearly outside its author ity 
to subject them to immediate judicial review .... " Id. at 187. 
Thus, Champion does not decide the merit s of the question we face, 
i.e . , whether the CWA requ ires that an NPDES permit ensure compli
ance wi t h an affected downs tream state's water qual ity standards. 

One other case deserves brief men tion here . In Montgomer y 
Envtl. Coalition, the D.C. Circuit stated: "A state whose water 
quality will be affected by the issuance of a permit f or discharge 
in another sta te may block that permit until condi tions are 
imposed insuring compliance with applicable water quality 
requirements of t he objecting state." 646 F .2d at 594 n .21. But 
in the next breath the court acknowledged this was not an issue in 
Montgomery; thus, the language is dictum. 
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Order on Petitions for Review, R., A-28, at 11-13. The CJO 

explained that in an interstate dispute the "only applicable water 

quality standards are those that have been approved by EPA under 

the CWA." Order on Petitions for Review at 11 n.l3 (citing 

Illinois v. City of Milwaukee, 731 F.2d 403, 413-14 (7th Cir. 

1984), cert. denied, 469 U.S. 1196 (1985)). In noninterstate 

disputes, however, "the source state may impose more stringent 

non-EPA-approved water quality standards in NPDES permits under 33 

U.S.C.A. § 1370." Order on Petitions for Review at 12 n.l3. 

On remand, the ALJ expressed similar views: 

It is clear that an out-of-state source must meet the 
W.Q.S. of another downriver state. See § 40l(a)(2) of 
the CWA [33 U.S.C. § 134l(a)(2)]; 40 C.F.R. §§ 122.4(0) 
and 122.44(d)(4); International Paper Co. v. Ouellette, 
479 U.S. 481 (1987). Therefore the Fayetteville 
discharge must meet Oklahoma's W.Q.S. as they exist at 
the border of the two states .... 

To accept [the Arkansas parties' argument that 
the beneficial use limitations do not apply to 
Fayetteville] would violate the principals [sic] set out 
above since it is premised on the notion that such 
standards only apply to sources located in the State of 
Oklahoma. There is no factual issue among the parties 
that the Illinois River at the border of the two states 
is a Class (A) River and therefore the standards 
applicable to pollution crossing that border must comply 
with Oklahoma's W.Q.S. as they exist at that point. Any 
other interpretation would allow a source to locate its 
discharge just across the line in Arkansas and freely 
violate Oklahoma standards. Such a result is contrary 
to the [Clean Water Act], regulations and Court 
decisions. 

Decision on Remand, R., A-33, at 4-5. The ALJ's interpretations 

of Oklahoma's WQS, including the Beneficial Use Limitations, were 

ultimately affirmed by the CJO. The CJO also reiterated the 

mandate of his first order--that "'the permit should be upheld if 

•.• the authorized discharges would not cause ... [a] .violation of 
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Oklahoma's water quality standards,'''--and accepted the ALJ's 

conclusion that no violation would occur. 

Petitions for Review, R., A-37, at 7-8. 

Second Order on 

The Arkansas parties contend we need look no fa rther than the 

Clean Water Act to decide this issue because "Congress has clearly 

manifested its intent [in the CWA] that affected states canno t 

impose their water quality standards upon dischargers in other 

states." Arkansas Brief at 42; see id. at 33-40. Alternatively, 

if we decide congressional intent is ambiguous , they urge us to 

reject EPA's interpretation as unreasonable. Id . at 42. EPA a l so 

claims the CWA is "clear that the terms of an NPDES permit must 

include compl iance with state water quality standa r ds--regardless 

of the source of a discharge." EPA Brief at 15-16. Therefore, 

EPA maintains, r esort to the l egislative his to ry--which EPA 

contends corroborates EPA's in terpretation-- is unnecessary. Id . 

at 20 (citing United States v. Oregon, 366 U.S. 643 , 648 · (1961)). 

In the event we conclude congressional intent is ambiguous, EPA 

alternatively defends the reasonableness of its interpretation o f 

the CWA and argues that, under Chevron, 467 U. S . at 844-45, it 

must therefore be upheld. EPA Brief at 13, 15. 

We do not find the Clean Water Act, on its face, quite as 

clear a manifes tation of congressional intent on thi s issue as any 

of the parties suggests. Significantly, however, EPA' s 

interpretation is not one the agency adopted only, or in the first 

instance, in the context of this permit proceeding. Rather, EPA's 

position herein is consistent with its CWA-implementing 
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regulations. For example, 40 C.F.R. § l22.4{d) expressly 

provides: "No permit may be issued: (d) When the imposition 

of conditions cannot ensure compliance with the applicable water 

quality requirements of all affected States." (Emphasis added.} 

Concomitantly, EPA's rules require permits to include, where 

applicable, "any requirements necessary to •.• [c]onform to 

applicable water quality requirements when the discharge 

affects a state other than the certifying State [i.e., the state 

in which the discharge will be located]." S 122.44(d)(4). See 

also 40 C.F.R. § 13l.l0(b) (state "shall ensure that its water 

quality standards provide for the attainment and maintenance of 

the water quality standards of downstream waters"). We accord 

deference to the consistent interpretation of a statute by the 

agency entrusted with its administration. See 33 U.S.C. 

§ l25l(d); Federal Election Comm'n v. Democratic Senatorial 

Campaign Comm., 454 U.S. 27, 37 (1981); cf. E.I. du Pont de 

Nemours & Co. v. Train, 430 U.S. 112, 135 n.25 (1977) (EPA 

interpretation entitled to deference, even if not contemporaneous 

with enactment of CWA, in light of technical nature of statute, 

agency's expertise, and ambiguous statutory language). After 

considering the Act as a whole and its legislative history, we 

conclude EPA's interpretation is reasonable and consistent with 

Congress's purposes in enacting the CWA. 

2. The Parties• Statutory Arguments 

In defending its construction of the CWA the 

principally on § 30l{b)(l)(C) of the Act, 

§ 13ll(b)(l)(C), which provides: 
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In order to carry out the objective of this chapter 
[i.e., to "restore and maintain the chemical, physical, 
and biological integrity of the Nation's waters," 33 
U.S.C. § 1251] there shall be achieved ... not later 
than July l, 1977, any more stringent limitation, 
including those necessary to meet water quality 
standards, ... established pursuant to any State law or 
regulations (under authority preserved by section 1370 
of this title) or required to implement any 
applicable water quality standard established pursuant 
to this chapter. 

(Emphasis added.) Section 402(a)(2) and (b)(1)(A) of the CWA, 33 

u.s.c. § l342(a)(2), (b)(l)(A), in turn mandates that any NPDES 

permit issued under the Act contain terms adequate to insure 

compliance with § 301 above. See EPA Brief at 16. 

EPA rejects Arkansas's argument that these sections are "mere 

timing provisions." Id. (citing Arkansas Brief at 34-35). On the 

contrary, EPA argues, these sections establish fundamental 

requirements of the Act. Moreover, EPA contends that Congress, by 

making no distinction between the water quality standards of 

source and affected states in these requirements, "indicated the 

uniform applicability of such standards." EPA Brief at 16-17. 7 

7 Under the 1972 CWA amendments, water quality standards are 
considered "supplementary control measures"--"supplementary" in 
the sense that they are in addition to point source effluent limi
tations, the control measure upon which the 1972 CWA Amendments 
primarily rely to achieve the Act's objective of eliminating pol
lutant discharges into navigable waters by 1985. State Water Re
sources Control Bd., 426 U.S. at 203-05 & n.l2 ("[w]ater quality 
standards are retained as a supplementary basis for effluent limi
tations ... so that numerous point sources, despite individual 
compliance with effluent limitations, may be further regulated to 
prevent water quality from falling below acceptable levels"). See 
33 U.S.C. §§ 125l(a)(l), l3ll(b)(l)(A); see also S. Rep. No. 414, 
reprinted in 1972 U.S. Code Cong. & Admin. News 3668, 3675 ("Under 
this Act the basis of pollution prevention and elimination will be 
... effluent limitations. Water quality will be a measure of pro
gram effectiveness and performance, not a means of elimination and 
enforcement."). That WQS are "supplementary" in the scheme of the 
Clean Water Act is, however, irrelevant to the question of their 
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Arkansas counters that § 1311 does not explain whether the 

"more stringent limitations" must be achieved by dischargers in 

other states, but that section 510, 33 u.s.c. § 1370 limits the 

''reach" of any stricter standards to discharges originat ing within 

the state imposing those standards. Arkansas Brief at 35. 8 This 

argument relies largely on language in § 1370 preserving "any 

right or jurisdiction of the States with respect to the waters •.. 

of such States." The argument suffers from at least three flaws, 

however. 

First, § 1370 is a savings c l ause that mere ly preserves the 

preexisting right of the states "to set more res t rictive standards 

than those imposed by [the CWA]." S. Rep. No. 414, reprinted in 

1972 U.S. Code Cong. & Admin. News 3668, 3751. See also 

International Paper Co. v. Ouellette, 479 U.S. 481, 493 (1987} 

(§ 1370 savings clause 11 preserves the authority of a State," but 

applicability across state lines . 

8 33 u.s.c . § 1370 provides: 

Except as expressly provided in this chapter, nothing in this 
chapter shall (1) preclude or deny the right of any State or po
litical subdivision thereof or interstate agency to adopt or en
force (A) any standard or limitation respecting d i scharges of po l 
lutants, or (B) any requirement respecting con trol or abatement of 
pollution; except that if an effluent limitation, or other limita
tion, effluent standard, prohibition , pretreatment standard, or 
standard of performance is in effect under this chapter, such 
State or political subdivision or interstate agency may not adopt 
or enforce any effluent limitation, or other limitation, effluent 
standard, prohibition, pretreatment standard, or standard of per
formance which is less stringent than the effluent l imitation, or 
other limi tation, effluent standard, prohibition, pretreatment 
standard, or standard of performance under this chapter; or (2) be 
construed as impairing or in any manner affecting any right or 
jurisdiction of the States with respect to the waters (including 
boundary waters} of such States. 
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»does not preclude pre-emption» of state law); Milwaukee v. 

Ill inois, 451 U.S. 304, 327-28 (1981). Accordingly, there is no 

basis for believing that Congress intended § 1370 to limit or 

define the scope of one of the CWA's crucial provisions. The 

cases Arkansas cites to the contrary are unavai ling for that 

purpose. See Arkansas Brief at 35-36 n . 28. 

Second, the "waters of such States" language, wh ich 

Arkansas deems significant, occurs in and applies only to the 

second of two principal provisions of § 1370 . That provis ion 

(subpa ragraph (2)) refers broadly to "any right or jurisdiction of 

the States ... In contrast, the first provision (subparag raph ( 1)) 

specifically addresses the rights of states and their subdivisions 

to regulate pollution . Subparagraph (l) says nothing about the 

boundar ies within which such rights may be exer c ised. Thus , 

"waters ..• of such states" cannot be construed as a limitation on 

the rights to regula te pollution preserved in the first pa rt of 

this sec tion.9 

Third , thoughtful consideration of the language of 

§ 13ll(b) (1) (C)--

there shall be achieved a ny more st ringent 

9 We do not suggest one s tate may d i rectly regulate the conduct 
of a discharger in another state . Such exercise of jurisdiction 
would exceed traditional bounds of sover eignty. Nor does the Act 
redefine those bounds to allow dual permitting. See Ouellet te , 
479 U.S . at 491. But the question posed here is whether federal 
law embodied in the Clean Wa ter Act requ ires a discharge permit to 
ensure compliance with the applicable WQS of all affected states . 
Traditional concepts of state powers and the § 1370 savings clause 
cannot provide the answer to that questi on . We must look to the 
CWA as a whole. 
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limita t ion, incl udi ng 
quality standards 
law or regulations 
app licable wate r 

those necessa ry to meet water 
established pu rsuant t o any Sta te 
or required to implement any 

quality standard established pu rsua nt 
to this chapter 

(emp has i s added)--exposes the irra tionali ty o f Arkansas's 

argumen t . In order to ensure that the EPA-approved wa te r quali t y 

standar ds in all states are "me t" or 11 implemented ," it is 

''necessary" to require dischargers to meet the applicable 

requirements of othe r af fected states as well as those of the 

sou r ce state. There could be no assurance of achieving a state 's 

mor e st ri ngen t WQS if an upstream, out-of-sta te discharger were 

not required to comply with those standards . 

EPA c oncludes and we a gree tha t Arkansas 's c ons t ruc tion of 

the Act would make achievi ng downst ream water quality s tanda rds 

"imposs ibl e i n ma ny circumstances or ..• possible . .. only by 

imposing a dispropor t ionate burden on di schar gers loca ted in the 

downs tream s tate. " . EPA Br ie f a t 21. 1 0 Mo reover, rewa rdi ng 

sou r ces for l ocating in states wi th less stringent wa ter quality 

requ irement s (by r e lieving them from complying wi th more stringent 

downstream WQS) would also result in "pollution shopping, " 

contrary to Congress' s 

amendments. 11 

10 The agency c ontends that 
history manifest an intent 
wa te r quality s tanda rds among 
particular waterway. See EPA 

intent in passing the 1972 CWA 

its regulations and the l egislative 
to distribute the bu rden of meeting 

all di s cha rger s on a nd a ff ec t i ng a 
Brief at 22 & n.l 9 . 

11 In i ts bill amending section 402 o f the Act in 1977 to au tho
rize EPA to issue an NPDES permit where it dete rmines a state
issued pe rmi t is inadequate, the Senate committee sta t ed : "EPA 
has been much too hesita nt to t a ke any a ct ions whe re States have 
approved . permit programs. The ~esult might well be the creation 
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Arkansas counters that EPA's construction of the Act would 

have ''chaotic" consequences because any downstream sta t e could 

impose its requirements on proposed sources in any upstream state. 

Arkansas Brief at 46-47. Thus, Arkansas hypothesizes, a permit 

au t horizing a discharge to the Mississippi River in Minnesota 

would be subject to challenge based on the water quality standards 

of each of the nine downstream states . Id. at 46 (citing 

Ouellette , 479 u.s. at 496 n.l7). Arkansas 's purport e d concern i s 

that this would undercu t the CWA's " o rder ly regulatory scheme," 

making it . "'virtually impossible to predict the standard for a 

lawful discharge into an interstate body of water.'" Arkansa s 

Brief at 47 (quoting Illinois v. Milwaukee, 7 31 F.2d a t 414). 

We find little p rac t ical merit in Arkansas's argument. The 

ability, a s well a s the authority, to require complia nce with the 

WQS of downstream states is necessarily limi t ed by the a bili t y t o 

measure a source 's impact on the water quality o f t he r ece i vi ng 

waters. At some point downstream, the impact on water quality of 

a particular pollution source becomes s o a ttenuated a s to be 

undetectable. Assuming the quality of the receiving wate r s 

current l y meets or exceeds standards, there can be no violation o f 

of 'pollu tion havens' in some of those States which have approved 
permit programs. This result is exact ly what the 1972 amendments 
we r e designed to avoid." S. Rep. No. 370, 95th Cong . lst Sess. at 
73, reprinted in 1977 u.s. Code Cong. & Admin. News 4326, 4398. 

EPA argues reasonably that Arkansas's interpret ation wou l d 
encourage sources to locate in states with less stringent water 
quality requirements. A source located immediately above a state 
boundary would not be required to meet the more stringent require
ments, if any, of the downstream state, even though that state ma y 
be most affected by the discharge. 
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standa rds if the i mpact of the proposed source on the water 

quality could not be measured . 12 Nor is it "impossible to predict 

the standard[s] 11 applicable to a new discharge, as Arkansas 

claims. First, EPA approval of state WQS determines the 

potentially applicable rules. Furthermore , the permi tting system 

established in the 1972 and 1977 amendments to the CWA clearly 

provides for consultation with and input by states that may be 

af fec ted. Finally, computer modeling {such as tha t pe rformed fo r 

the Fayettevil l e plant) can predict the exten t of a new source's 

potential impact , thus demonst rat ing whi ch sta tes ' WQS mus t be 

met. 

3o Illinois v. Milwaukee and Ouellette 

Arkansas cites International Paper Co. v. Ouellette and 

Ill ino i s v . Milwaukee in support of its statutory const ruction 

ar gument , but that reliance is misplaced . In each of those cases 

an af fected state was seeking to enjoin an ongoing discharge i n 

another sta te by resort to its own state law nui sance remed ies. 

479 U. S . at 483; 731 F .2d at 404. In contrast, this case is a 

permitting, rather than an enforcement, action wherein Oklahoma 

seeks to ensure compliance with federal law, i.e., its EPA-

approved WQS. The Seventh Circuit in Illinois v. Milwaukee 

recognized this distinction when it pointed out that 

Illinois' basic grievance is that the permits 
issued to Milwaukee pursuant to the [CWA] do not impose 
stringent enough controls on the discharges. 
Nevertheless , Il linois failed to participate in the 
permit issuing process when the Milwaukee permits were 

12 See part III.B. of this opinion for a discussion of the sig
nificance in the permitting context of preexisting WQS violations . 
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issued.... [T]hat process s eems now to be the 
adjusting the competing 

environmental quality of 
appropr i ate f ederal forum for 
claims of states in the 
interstate waters. 

731 F.2d at 412-13 n . 5. The cou rt found that Illinois ha d "no t 

sought to enforce an effluent limitation under Wisconsin [law) no r 

sought to enforce federal limitations as provided for under the 

1972 [CWA]" and conc luded t hat the CWA "prec l ude[s] t he type of 

application of state law s o ught by Illinois." 731 F.2d at 414. 

The Supreme Court 1 s decision in Ouel l ette is somewhat more 

problematic, even though, like I l linois v. Mi lwaukee, it i s not 

factually or procedurally similar to this case. The spe cific 

issue in· Ouellette was whether the CWA preempted a corrunon law 

nuisance suit filed in a Vermont court under Vermont law against a 

New Yor k discharger, which was the s ou r ce of the alleged injury i n 

Vermont. The Court concluded that "Vermont nuisance law is 

inapplicable to a New York point source , 11 479 u.s. at 49 7 ; 

however, it chose to express its holding more broadly. The Court 

stated: "We hold that when a court considers a sta te-law claim 

concerning interstate water pollution that is subject to the CWA, 

the court must apply the law o f the State in which the point 

s ource is located, It id . at 487 , and "we conclude that the CWA 

precludes a court from applying the law o f an affected State 

against an out-of-state source, II id. a t 494. The Ouellet t e 

Court 1 S discussion of the CWA includes statements t ha t Arkansas 

concedes "may be dicta." Arkansas Reply Brief at 18. But it is 

the s e statemen t s concerning . the regulatory framework o f the CWA 

and the relative roles of source and affected states which 
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Arkansas embraces. In particular, Arkansas asks us to g i ve weight 

to the following discussion: 

While source States have a strong voice in 
regula ting their own pollution, the CWA contemplates a 
much lesser role for Sta tes that shar e a n i nter s tat e 
waterway with the source (the affected States). _Even 
though it may be harmed by the discharges, an affected 
State only has an advisory role in regulating pollution 
that originates beyond its borders.... Signif icantly , 
however, an affected State does not have the authority 
to block the issuance of the permit if it is 
dissatisf ied with the proposed standards . An affected 
State's only recourse is to apply to the EPA 
Administrator, who then has the discretion to disapprove 
the permit if he concludes that the d ischarges will have 
an undue impact on interstate waters. 

Ouellette, 479 U.S. at 490-91, quoted in Arkansas Brief a t 41. 

Whi l e we agree these sta t ements seem to undercu t EPA's 

position, it is beyond dispute that they are d i cta and not 

controlling here. Ouellette was an enforcement action in whi c h 

the issue was the availability of a nuisance remedy under ~he 

common law of an affected state against an out-of-state 

discharger. Even the Court's broadly stated holdings were 

expressed in terms of "a state-law claim concerning interstate 

water pollution," 479 u.s. at 487 (emphasis added ), and ''applying 

the law of an affected Sta te," id. at 494 (emphasis added). I n 

contrast, the case before us poses the question of the 

applicability of the federa lly approved water quality standa r ds of 

an affected downstream state in permitting a di scha rge in an 

upstream state.l 3 

13 Bo th EPA judicial of fi cers here referred to this distinction 
in discussing what water quality standards are ''applicable" or 
"enforceable" for purposes of NPDES permitting . Order Denying 
Review, R., A-3, at 7; Order on Petitions for Review, R., A-28, at 
1:1-12 n.l3. 
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Moreover, Ouellette contains other dicta that mitigate the 

apparent impact of the language quoted above. For instance, the 

Court noted that nothing in its decision affected the plaintiffs' 

right to "pursue remedies that rna~ be provided by the Act.'' 479 

o.s. at 498 n.lS. The Court pointed out, as exa~ples, that the 

plaintiffs had the opportunity to protect their interests before 

permit issuance by commenting on and object ing to the proposed 

permit conditions, and that they still were entitled to bring a 

citizen suit to compel compliance wi th the permit. I d. 

Ouellette also suggested that what t he pla intiffs there 

sought to do was akin to establishing a second p e rmit system, 

which the Court held is disallowed by 33 u.s.c. § l342{b). See 

i d. at 491, 496-97 . That § 1342(b) limits a state 's permitissuing 

a uthority to "discharges .•• wi th in its ju risdict ion'' is beyond 

dispute. But this provision must not be construed to imply 

anything c oncern i ng the applicability of an af f ected state's EPA

a pp roved WQS to the process of permitting a discharge in an 

upstream state. The Act contains s everal provisions for 

considering and protecting the water quality of downstream states 

(including provisions authorizing the actions taken by EPA here). 

Those provisions are not inconsistent with the Act's implicit 

prohibition of dual permitting systems. Indeed, i f properly 

implemented , t hey negate any need for separate permits i ssued by 

source and affected states . 

The Court's opinion in Ouellette corroborates this reasoning . 

As the Court observed: 
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Nothing in the Act gives each affected State this 
power to regulate discharges. The CWA ca reful ly defines 
the role of both the source and affected States, and 
specif ically prov ides for a process whereby the ir 
interests will be considered and balanced by the source 
State and the EPA. This de lineation of authority 
represents Congress' considered judgme nt as to the best 
method of serving the public interest and reconciling 
the of ten compe ti ng concerns of those af fected by · the 
pollution. It would be extraordi nary fo r Congress, 
a fte r devising an elaborate permit system that sets 
clea r standards, to tolerat e common-law sui t s that ha ve 
the potential to undermine th is regulatory structure. 

479 u.s. at 497. Plainly, Ouellet te was concerned not wi th the 

CWA's prov is ions for incorpo ra ti ng a downst ream ' s wa t er quality 

criteria in the permitting process, but with prevent i ng a 

downstream state from circumventing or superseding that process by 

imposing on an already-permitted source addi tional requiremen t s 

based on it s own state law . So viewed, Ouellette is entire l y 

consist e nt with EPA's interpretation of the applicability of 

Oklahoma's WQS . CE. Champion , 652 F . Supp. at 1400 (concludi ng 

that nothing in Ouel le tte required a modification of the decisio n 

at 648 F. Supp. 1390 that a Nor th Carolina discharge pe rmi t mus t 

require compliance with an applicabl e Tennessee WQS). 

4o The Statutory and Regulatory Framework 

The er roneous interpretation of Ouellette, which Arkansas 

advocates , r uns aground when the Clean Wa te r Act is consider ed as 

a whole. The Act contains several mechanisms for ens u r ing t hat 

min i mum water qual i ty and pollution cr iteria will apply to all 

navigable waters of the Uni ted States; fo r example, p rohibiting 

the discharge o f pollutants except pursuan t to a permit, 33 u.s. c. 

§§ 1311 , 1342; requiring EPA to establish effluent l imitations for 

point source discharges, §§ 1311-1312; providing for EPA's 
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approval of water quality standards, § 1313, and state permit 

programs, § 1342{b); and establishing minimum procedural 

requi rements for state permit programs, § 1314(i). As discussed 

above, however, states are not precluded from imposing pollution 

limitations more str ingent than those promulgated by EPA. 33 

U.S.C. § 1370; 40 C.F.R. § 122.1{f); Milwaukee v. Illinois, 451 

U.S. at 327-28. Moreover, the CWA requires the appl ication of 

best available control technology or best practicable treatment to 

discharges of pollutants, 33 U. S .C. § 1311, and the Act's 

legislative history reveals that Congress intended the CWA to be 

"technology-forcing." S. Rep. No. 414 , reprinted in 1972 U.S. 

Code Cong. & Admin. News 3668, 3709 (Act contains a "mandate to 

press technology and economics" to achieve practicable and 

attainable levels of effluent reduction; thus, "increasi ngly 

tougher control s on industry" will be required} ; see al so Natural 

Resources Defense Council, Inc. v. EPA, 822 F.2d 104 , 123-24 (D . C . 

Ci r. 1987). Any standard o r l i mitation adopted by a state and 

approved by EPA becomes the "water quality standard for the 

applicable waters of that State," and t hus is federally 

enforceable. 33 u.s.c. § 1313(c)(3). See also§§ 1319, 1342; s. 

Rep. 414, reprinted in 1972 U.S. Code Cong. & Admin. News, 3668, 

3672; Order on Petitions for Review, R., A-28, at 11-12 n.l3. 

a . 33 u.s.c. § 1341 

EPA finds support for its action here in certain o f the 

foregoing sections. In addition, we consider 33 U.S.C. § 1341 

particularly persuasive. It provides that no NPDES permit may be 

granted until a "certification" is obtained from the sta t e in 
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which the discharge originates (or from EPA wher e no state agency 

possesses such authority, § 134l(a)(l); 40 C . P . R. § 121 .2l(b)) , 

stating that the discharge will comply with, among other things, 

§ 1311 water quality requirements. Section 134l(a)(2) provides : 

Whenever such a discharge may affect, as determined by 
the (EPA) Administrator, the quality of the waters of 
any other State, the Administrator • . • shal l so notify 
such other State •.•. If •. • such other State determines 
that such discharge will affect the quality o f its 
waters so as to violate any water quality r e quirement i n 
such State, and ..• notifies the Administrator and 
requests a public hearing .•• , the licensing or 
permitting agency shall hold such a hearing.... {The 
licensing or permitting] agency , based upon the 
recommendations of such State, . .• shall condition such 
license or permit in s uch manner as may be necessary to 
insure compliance with applicable water qua lity 
requirements. If the imposition of conditions cannot 
insure such compliance such agency shall not issue such 
l i cense or permit . 

11 1 
[ T] he purpose of the [ § 1341(a) (2}] notice requirement 

enable a E;tate whose water qualities may be affected by 

is 

proposed federal activity an opportunity to insure that 

to 

the 

its 

standa r ds will be corn_elied with. 111 EPA Brief a t 17-18 (emphasis 

added ) (quot i ng Lake Erie Al l iance for the Prote c t ion o f the 

Coastal Corridor v. U. S . Army Cor,es of Eng 1 rs, 526 F . Supp . 1063 , 

1075 (W.D. Pa. 1981), aff'd without o,einion, 707 F . 2d 1392 (3d 

Cir.), cert. denied , 464 u.s. 915 (1983)). EPA 's r egulations 

reaffirm this view, see 14 d 40 C . P .R. §§ 121. 1 -.30, as oes the 

limited case law, s ee, e.g., United S t ates v. Commonwealth of 

Puerto Rico, 721 F.2d 8 32, 833-34 (lst Cir . 1983 ) (certifica t ion 

is a "condition preceden t to the EPA's issuance o f a NPDES 

permit"; "state d e cision denying certification, or one imposing 

14 Subpart B of these rules deals specifically with 
the effect of proposed discharges on other states. 
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conditions or restrictions, is not reviewable administratively by 

the EPA" and is "exempt from review in federal court"). 

· Arkansas disputes that "applicable water quality 

requirements" in§ 134l{a)(2) refers to the WQS of the affected 

state. 15 Based on its plain language, however, we agree with EPA 

that the purpose of this provis ion must be to enable affected 

states to ensu re that their water quality will not be jeopardized 

by a discharge in another state . Only a strained interpretation 

of the statute could produce the resul t Arkansas seeks-- that 

"applicable water quality requirements" refers to the WQS of only 

the source state. Moreover, there would be no reason for§ (a)(2) 

to refer to the effect on the quality of the affected state's 

waters in terms of "violat[ing] any water qual ity requirement in 

such State" i f the affected state's water quality requirements 

were irrelevant in the permit t ing process. Given that this 

subs ection of the statute dea ls express ly with effects on states 

other than the source state, · it is much more likely that 

"applicable" refers simply to those federally approved water 

quality requirements of affected states that would be violated if 

the permit were not appropria tely conditioned. We reject 

Arkansas's argument to the contrary. 

The legi slative history of the certification statute sheds 

additional light on this matter . In 1977 Congress amended the 

statute 

15 Arkansas refers erroneous ly to the section as 33 u.s.c 
§ l342(a)(l). Arkansas Brief at 34 n.27. 

-33-

Appellate Case: 89-9503     Document: 01019565117     Date Filed: 07/11/1990     Page: 35     



to add section 303 [33 U.S.C. § 1313, "water quality 
standards and implementation plans"] to the list of the 
act's provisions for which a State must certify 
compliance .... This means that a federally licensed or 
permitted activity, including a discharge permit under 
section 402, must be certified to comply with State 
water quality standards adopted under section 303. 

S. Rep. No. 370, at 72, reprinted in 1977 U.S. Code Cong. & Admin. 

News 4326, 4397; H. Con£. Rep. No. 830, at 96, reprinted in 1977 

U.S. Code Cong. & Admin. News, 4424, 4471. 16 According to the 

committees, the amendment was not meant to change the law but to 

follow and clarify the original congressional intent that "State 

water quality standards would be imposed through Section 301, and 

thus certification by the State would include consideration of 

water quality standards." 1977 U.S. Code Cong. & Admin. News at 

4397. The conference committee added that "[s]ection 303 is 

always included by reference where section 301 is listed." H. 

Conf. Rep. No. 830, at 96, reprinted in 1977 u.s. Code Cong. & 

Admin. News, 4424, 4471. The Senate committee offered this 

further explanation of the amendment: 

[A]ll States have approved water quality standards. 
Thus, it is reasonable to require that Federal permits 
and licenses should take into account State water 
quality plans, standards and requirements adopted under 
section 303 to assure maintenance of water quality in 
the respective States. 

Id. at 4398. Neither the statute as amended nor the committee 

reports concerning the bills distinguish between source and 

affected states. Thus, EPA's view that sources subject to NPDES 

permits must comply with all approved state water quality 

standards is a reasonable interpretation in light of this history. 

16 See supra note 5 for a brief discussion of § 303 of the CWA, 
33 u.s.c. § 1313. 
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b. 33 u.s.c. § 1342 

Al so germane to EPA's c o nstruction o f t he CWA i s the f act 

tha t , in those states au tho rized to issue NPDES p ermits, the EPA 

Administrator retains authority to veto any proposed permit if h e 

objects to its issuance. 33 U.S.C. § 1342(d)(2). 17 EPA may 

objec t o n the bas i s o f e ither o f two g r o u nds: ( l) that a 

permitt i ng state failed to accept recommendation s f rom another 

state whose water s may be affec ted by permit issuance; or {2} tha t 

the permit is "' o utside [i . e . , incons is ten t wi th ) the guidelines 

and r equirements' of the Act . " EPA Brie f at 18-19 (quoting 33 

u.s.c. § 1342(d)( 2 )).18 The statute ma ndates that "[n}o permit 

shall i ssue" if EPA objects f o r either reason. § l342(d)(2). If 

the s o urce sta t e does not revise the pro posed permit t o satisfy 

EPA's objection, EPA may issue a discharge permit, § 1342(d)(4), 

but it may not issue a permit less stringent than tha t required by 

any state's effluent l imi t ation s and water qual ity c r i t eria. H. R . 

Conf. Rep. No. 8 30, 95th Cong., lst Sess. 97, rep ri nted in 1977 

u.s. Code Cong. & Admin. News 4424, 4472. Given tha t a permit 

progra m administered by EPA i s subject to the same r e qu i rements as 

app l y t o an appr o ved s t ate pr ogram, § 13 42(a) ( 3), no r easonable 

argument would justify inva l idating a state-issue d permit tha t 

fails to account for the WQS of another sta te, yet allo wing EPA to 

17 EPA may also withdraw approval of a state permit program if 
EPA determines the state is not administering its program in ac
cordance with CWA requisites. 33 U.S.C. § 1342(c}(3). 

18 EPA's regul at i ons elabo ra t e on these t wo grounds , enumerat i ng 
seven possible bases for an EPA objection to a sta t e-issued per
mit. 40 C.F.R. § 123.44(c}. 
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issue a permit objectionable on the same ground. 19 

Although several of the CWA terms discuss ed in the fo regoing 

parag raphs have no direct application to the permit in this case 

(because EPA, not Arkansas, is the permi tting agency), they 

reflect the ob j ectives and p o l icies behind the Act and the 

statuto ry framework establi s hed for implementing them. Because 

nothing i n the Ac t suggests that permit s issued by states are 

subject to more stringent requirements than those issued by EPA--

indeed , § 1342(a)( 3) mandates that permits issued by EPA and the 

19 Section 1342( d)(3) , the parag raph immediately following the 
veto provision, states : HThe [EPA] Admin is trator may, as to any 
permit application , waive paragraph (2) of thi s subsection . 11 The 
discret ionary language of this paragraph initially gave us pause , 
especially in l ight of the mandatory tone of paragraph (2) ("No 
permi t shall issue " if the Administrator objects). After careful 
study of the statute and the legislative history, however , we -be
lieve the legislative history r eveals that EPA's discret ion arises 
only with respect to its authority to choose to review or not re
view a permit applicat i on of which it is notified by a permit
i ssuing state pursuant to§ 1342(d)(l). See Mianus Riv er Preser
vation Comm . v. Administrator , EPA , 541 P . 2d 899, 907 - 09 (2d Cir . 
1976) (d i scussing legislative histo ry of § 402 of the CWA). Suc h 
discre tion is consistent with congress ional intent to allow EPA
approved , qualified states to admi nister t heir own permit p ro
grams. An implic it component of this discretion, once exercised, 
is EPA's authority to determine the impact of a proposed dischar ge 
and whether that impact is acceptable under the CWA. 

Once EPA chooses to revie w a permit applicat ion a nd proposed 
permi t under this sec tion, we do not bel ieve it has "discretion" 
to overlook any viola tion of t he CWA revealed by it s review. Cf. 
§ 1342(c)(3) (if EPA determines a state permit program is not be
ing administered in accordance wi th § 1342 , it " shal l withdraw 
approval o f such program" (emphasis added)}; § 1313(c)(4) (EPA 
"shall p romulga te " new or revised WQS where necessary to meet CWA 
requi rements or where state has promulga ted inadequa te standard); 
contra Mianus River, 541 F .2d at 909 & n.24. I nterpreting 
§ 1342(d)(3) otherwise (i.e., as making a ll of the provis ions of 
§ l342( d) (2) discret ionary) is incons istent \>lith the spirit and 
framework of the CWA and with the express proh i bitio n a ga i nst dis
charging any pollutant except in compliance with the Act. 33 
u.s .c . § l3ll(a). 
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states "shall be subject to the same terms , conditions and 

requirements" --any term of the Act directed to state permitting 

agencies is instructive as to EPA 's permitting responsibilities 

and authority as well . 

The Arkansas parties construct a similar argument (based on 

the relat ion between and the states' permitting 

responsibilities) to urge an · oppos ite result, however. 

contend: 

Section 1342{b){5) very clearly indicates that an 
affected state can only be an advisor to the source 
state in t he permitting p r ocess when that proces s has 
been delegated to a state to administer... . Thus, it 
makes little sense to suggest .•• that a source state 
discharger must comply with affected state water quality 
standards when the permi tti ng authority is the EPA 
rather than a delegated state. 

They 

Arkansas Brief at 38-39.20 Arkansas correctly suggests it would 

make "little sense" if the applicability of a downstream state's 

water quality standards depended on what en tity ( EPA or th e source 

state) issues the permit. However, Arkansas's argument tha t 

affected states ar e limited to an advisory role contains several 

fatal flaws . 

20 Section l342{b)(5) provides: 

The Admini st rator shall approve each such submitted 
[permit] program unless he determines that adequate au
thority does not exist •.. [ t]o insure tha t any State 
(other than the permitt ing State), whose waters may be 
affected by t he issuance of a permit may submi t written 
recommendations to the permitting State (and the Admin
istrator) with respect to any permit application and, if 
any part of such written recommendations are no t ac
cepted by the permitting State , that the permitting 
Sta te will notify such affected State {and the Adminis 
trator) in writing of its failure to so accept such rec
ommenda tions together with its reasons for so doing[ . 1 
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First, in arguing, in effect, "an affected state may not 

require a source state to comply with the former 's WQS ; therefore, 

EPA may no t require such compliance," Arkansas ' s fundamental 

premise is faulty. The fact that an affected state may have only 

an "adviso ry role'' under S 1342(b) ( 5) does not mean compliance 

with that state's approved water qualit y standards is 

discretionary . Moreover, § 1342(b)(5) merel y describes part of 

the procedures a sta te permit program must prov ide for insuring 

communications among the source state, an affected s tate, and EPA 

concerning the permitting of a new d i scharge i n the source 

(permitting) state . See also§ (b)(J) - (4) . Standing alone , the 

subsection says nothing abou t whether compl iance with affec ted 

states• WQS is optional or obl igatory. 

Second, Arkansas's argument focuses on one pa ragraph in 

isolation, rather than in the context of the en tire Act, o r even 

in the context of § 1342 as a whole. Sec tion l342(b) provides 

that the EPA Administ rator shal l a pprove any program submitted by 

a state desiring to administer its own permit prog ram unless he 

determines , essentially , tha t the state proposal does not ensur e 

adequate author i ty to administer the NPDES permit program 

properly. Subsection (b)(S), upon which Arkansas relies , i s only 

one of nine specific grounds upon which EPA may refuse permitting 

authority to a sta te. § 1342(b}(l)- (9). Subsect ion (b)(1)( A), 

for example, requires adequate state authority to "issue permits 

which • • • apply, and i nsure compliance with, any applicable 

requ irements of sections 1311, 131 2, 1316, 1317, and 13 43 of this 
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title." 21 § 1342(b)(l)(A). 

Arkansas's argument also overlooks the fact that§ l342(b)(5) 

derives from § 1341, the certification statute. As discussed 

earlier in this opinion, § 1341 not only provides for notice to 

potentially affected states, it requires that permits be 

conditioned so as to insure compliance with all applicable water 

quality requirements, and it prohibits issuing any permit that 

cannot insure such compliance. § l34l(a)(2). 

Finally, Arkansas's argument must fail in the face of other 

CWA provisions heretofore discussed--in particular, EPA's 

authority to veto permits and to suspend state programs if they do 

not meet the requirements of the Act, § l342(c)-(d), and the 

proviso that state and EPA permit programs be subject to the same 

terms and conditions, § l342(a)(3). 

c. EPA's "Upset" Regulation 

We find still further s upport for EPA's construction of the 

CWA in the views the agency exp ressed in an earlier rulemaking 

proceeding. In the course of promulgating final regulations 

providing dischargers with a defense to violating effluent limits 

during unavoidc;tble source "upset" conditions, EPA stated that "the 

CWA requires strict compliance with water quality standards"; 

21 As EPA argues and we have already discussed, the requirement 
of compliance with state water quality standards arises from 
§ 1311. Thus, via § 1342(b)(l)(A)'s requirement of compliance 
with § 1311, permits issued by states must ensure compliance with 
all applicable WQS. 
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thus, "water quality standards are ... legally required to be met 

at all times." 49 Fed. Reg. 37,998, 38,038 (1984), quoted in 

Sierra Club v. Union Oil Co., 813 F.2d 1480, 1489 (9th Cir. 1987), 

judgment vacated, 485 u.s. 931 (1988); see 40 C.P.R. §§ 122.4l(n), 

-.4(d). 

The final "upset" rule provides that in certain narrowly 

defined circumstances technology-based effluent limitations may be 

exceeded (i.e., failure of pollution controls may be allowed). 40 

C.P.R. § 122.4l(n). Significantly, an industry-proposed defense 

for violation of water quality-based permit limits 22 was deleted 

in the final rule. EPA reasoned that, because water quality 

standards must be met at all times, even during "upset" 

conditions, "permittees would need to do continuous monitoring on 

all stream segments that may be affected" to ensure that water 

quality standards were not vi o lated in order to establish the 

defense. 49 Fed. Reg. at 38,038 (emphasis added). The 

impracticality of such a requirement led EPA to reject the 

industry proposal. 49 Fed. Reg. at 38,038. Id. 23 

This view that all potentially affected stream segments would 

22 In other words, industry proposed 
ceeding water quality-based effluent 
actual quality of the receiving waters 
lished WQS. 

an "upset" defense for ex
limitations, so long as the 
did not fall below estab-

23 EPA has held this view consistently since at least 1979. 44 
Fed. Reg. 32,854, 32,863 (19 7 9) ("violations of ... water quality 
based effluent limitations ar e not subject to a defense of up
set"); see also Student Pub. I nterest Research Group v. P.O. Oil & 
Chern. Storage, Inc., 627 F. Supp. 1 07 4 , 1 086 (D.N.J. 1 98 6 ); Un i on 
Oil, 813 F.2d at 1489. 
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have to be monitored reflects EPA's conviction that an upstream 

source whose effluent might affec t the water quality of downstream 

states must comply with the WQS of those states . It is also 

consistent with EPA's belief that "strict compliance" with water 

quality standards is required by the CWA, because such compliance 

would be impossible if sources could disregard the WQS of states 

other than the source state. 

According to EPA, the requirement of strict compliance with 

WQS derives from 33 u.s.c. § 13l l(b)(l)(C), which mandates tha t 

" there shall be achieved .•. no t later than July, 1, 1977, any 

more stringent limitation necessary to meet water quality 

standards." (Reca ll that all NPDES permits must ensure compliance 

with § 1311 . § l342(a)(l), (b)(l).) The legislative history of 

the section bears out EPA's interpretation. See S. Rep. No. 414, 

reprinted in 1972 U.S. Code Cong. & Admin. News 3668 , 3710 (EPA 

"is under a specific obligation to require that level of effluen t 

control which is needed to implement existing water quality 

standards without regard to the limits of practicability ''}. Even 

in 1977 when Congress "relaxed'' the best available technology 

requirements in certain circumstances, the amended statute and the 

legislative history leave no doubt that water quality standards 

still must be rnainta ined.2 4 In explaining the amendment the 

24 The 1977 amendments added a "waive r" provision ~n section 301 
of the Act (33 U.S.C. § l3ll(g)) allowing for use of "best practi
cable technology" instead of "best available technology" if 1983 
water quality standards could be met thereby. The Senate commit
tee explained that this allowance was being made to avoid "[efflu
ent] treatment for the sake of treatment." S. Rep. No. 370, 95th 
Cong., 1st Sess. at 43-44, reprinted in 1977 U.S. Code Cong. & 
Admin. News 4326, 4368. To qualify for the waiver, the amended 
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.' 

Senate committee cautioned: 

[T]he gains made as a result of the 1977 requirements 
could evaporate in the middle of the next decade if only 
the 1977 [effluent limitations] and new source 
performance standards are applied. Thus, for many 
riverways , pressure must be maintained to assure 
improved water quality and to avoid slipping back. 

The Committee intends that current effluent 
limitations should represent a "floor" or minimum 
requirement of the modifications authorized by this 
section. Current levels of discharge must not be 
relaxed by this provision because that would imply 
additional treatment requirements on other point or 
nonpoint source dischargers. 

Id. at 42, 44, reprinted in 1977 U.S. Code Cong. & Admin. News at 

4367, 4369 (emphasis added). 25 The Committee also stated: "There 

is nothing in these new provisions which in any way preempts the 

rights of States to have more stringent water quality standards or 

associated effluent limitations II Id. at 43, U.S. Code Cong. 

& Admin. News at 4368. 

statute requires compliance with certain conditions, including 
attainment or maintenance of a high standard of water quality. 

25 33 U.S.C. § l3ll(m) provides another example of Congress's 
willingness to relax statutory effluent limitations as long as 
compliance with WQS is assured. This statute governs industrial 
discharges into "deep waters of the territorial seas." Subsection 
(m)(l) provides for issuing, under certain unique circumstances, 
permits containing "modified" effluent limitations (i.e., less 
stringent limits than otherwise required), provided that efflu~nt 
limitations established in such permits are "sufficient to imple
ment the applicable State water quality standards." § (m)(2). 
The statute further provides that EPA may terminate such a permit 
if it subsequently determines there has been a "decline in ambient 
water quality of the receiving waters ... even if a direct cause 
and effect relationship cannot be shown," but that EPA shall ter
minate such a permit if the effluent from the source "is contrib
uting to a decline in ambient water quality of the receiving 
waters." § (m)(4) (emphasis added). 
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d. 33 u.s.c. § 1365 

One fina l provision of the CWA deserves mention in our 

discussion of the statutory inte rpre tation issue . Sec tion 505(h), 

33 U.S.C. § 1365(h), authorizes the governor of a state to sue EPA 

to enfo rce an "effluent standard or limitat ion under this 

chapter," the violation of which is occurring in another state and 

is "causing a violation of any wa te r quality requirement in his 

s tate." Subsection (f) defines "effluent limitation or standard 

under this chapter " as including , for purposes of this section, 

certification under § 1341 and pe r mit s or conditions thereof 

issued under § 1342. 

Clearly, the injury sustained by a state for which § 1365 

provides a remedy is the impact on that state's water quality, no t 

the violation of the "effluent standard or limitation" per se. 

This interpretation is dictated by common sense and congressional 

intent. See s . Rep. No. 414, reprinted in 1972 U. S. Code Cong. & 

Admin. News 3668 , 3675 ("[T]he basis of pollut ion prevention and 

elimination will be 

Water quality will 

the appl icat ion of eff luent limitations. 

be a measure of program effectiveness and 

performance."). Arkansas's view that discharge permits are not 

required to ensure compliance with the applicable WQS of all 

affected states cannot be reconciled with § 1365(h)' s express 

remedy for the viola tion of "any water quality require~ent" in one 

state, which results from the violat ion of an "effluent 

limitation " (defined to include a permit condi tion} in another 

state . 
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Section 1365 reminds us that, under the CWAv effluent 

limitations are not an end in themselves, but simply a means to an 

end--the desired water quality. The plainest evidence of this can 

be found in 33 U.S.C. § 13ll(b)(l)(C) (discussed at pages 20-21 of 

this opinion) and in § 1312, each of which reveals that the 

purpose of effluent limitations is to achieve a desired level of 

water quality. Section 1312, "Water quality related effluent 

limitations," provides: 

Whenever, in the judgment of the [EPA] 
Administrator, discharges of pollutants from a point 
source or a group of point sources, with the application 
of ef~luent limitations required under section 
13ll(b)(2) of this title, would interfere with the 
attainment or maintenance of that water quality in a 
specific portion of the navigable waters which shall 
assure protection of public water supplies, agricultural 
and industrial uses, and the protection and propagation 
of a balanced population of shellfish, fish and 
wildlife, and allow recreational activities in and on 
the water, effluent limitations (including alternative 
effluent control strategies) for such point source or 
sources shall be established which can reasonably be 
expected to contribute to the attainment or maintenance 
of such water quality. 

33 U.S.C. § 1312(a) (emphasis added). In other words, effluent 

limits more stringent than those required by 33 U.S.C. 

§ 13ll(b)(2) must, if feasible, be established by EPA and imposed 

on any sources responsible for interfering with the desired water 

quality in a specific stream segment. 26 In the words of the 

Senate committee: 

26 In addition, states are required to identify waters for which 
the effluent limitations established pursuant to § 1311 are "not 
stringent enough to implement any water quality standard ap
plicable to such waters," 33 U.S.C. § 1313(d)(l)(A), and to estab
lish the acceptable "total maximum daily load" for pollutants in 
those waters, § 1313(d)(l)(C). Eventually, the states are re
quired to establish total maximum daily loads for all waters. 
§ 1313(d)(3). 
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The limitations necessary to achieve a given level of 
water quality in one reach of a waterway may require 
more control of effluents than that attainable through 
application of the best available technology. Where 
that is desirable to implement the policies of the Act, 
and feasible, [this section] provides the authority to 
impose controls based on water quality. 

The concept of "alternative effluent control 
strategies" is necessary to account for [certain] 
difficulties in simply setting more stringent effluent 
limitations .... [F]urther reduction of the level of 
effluent entering the affected waters may not be 
possible through control technology, yet essential to 
water quality. Alternative effluent control strategies, 
such as the transportation of effluents to other less 
affected waters or the control of in-plant processes 
would have to be developed. 

S. Rep. No. 414, reprinted in 1972 U.S. Code Cong. & Admin. News 

3668, 3712-13 (emphasis added). 

This section and its legislative history reveal the 

preeminent importance of water quality--actual and desired--in the 

framework of the CWA. Significantly, they lack evidence of any 

intent to limit the scope of § 1312 to the intrastate water 

quality effects of discharges. Indeed, the statute's use of the 

term "specific portion of the navigable waters'' (like the Senate 

report's use of "one reach of a waterway" and "affected waters''), 

rather than language specifying waters of the source or permitting 

state, suggests that the section contemplates regulation of water 

quality without regard to state boundaries. Vesting authority in 

EPA, instead of in individual states, arguably suggests a similar 

intent. 27 

27 Section 302 of the conference substitute bill, which was ul
timately enacted, was identical to the Senate provision discussed 
above with one exception: The conference committee eliminated the 

-45-

Appellate Case: 89-9503     Document: 01019565117     Date Filed: 07/11/1990     Page: 47     



Considered together, all of the provisions of the CWA 

discussed above (§§ 1311, 1312, 1313, 1314, 1341, 1342, 1365, and 

1370), as well as the legislative history and EPA's implementing 

regulations, evidence the reasonableness of EPA's interpretation 

of the Act. Accordingly, we hold that no discharge to a navigable 

water, such as the Illinois River, may be permitted unless 

compliance with all applicable water quality requirements, 

including the federally approved standards of affected downstream 

states, is assured. 

B. Significance of Ex isting Violations of Illinois River Water 

Quality Standards 

There is substantial evidence in the record of ongoing 

violations of Illinois River water quality standards, yet neither 

of the EPA judicial officers nor any of the parties addresses 

whether, or how, this is relevant to Fayetteville's application to 

discharge to the Illinois River. We believe this situation poses 

an issue of critical importance--whether a new discharge may be 

permitted when the applicable water quality standards are already 

being violated. 28 Guided by the Supreme Court's pronouncement 

Senate bill ' s grant of authority to the states. In the statute as 
enacted (33 U.S.C. § 1312), authority to impose additional efflu
ent limitations is vested solely in EPA. 1972 u.s. Code Cong. & 
Admin. News at 3799. 

28 Throughout this and the prior section of our opinion, we use 
"applicable water quality standards" to refer to those federally 
approved water quality requirements of affected states with which 
a proposed discharge must comply. See supra note 5. In this sec
tion, we refine the scope of the term to denote federally approved 
water quality requirements that are relevant to the physical and 
chemical makeup of a proposed source's effluent. For example, 
Oklahoma's nutrients standard is relevant to the Fayetteville 
plant because the plant discharges phosphorus and nitrogen, but 
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that an agency decision is arbitrary and capricious if the agency 

"entirely failed to consider an i mportant aspec t of the problem 

[or] offered an explanation for its decision that runs counter to 

the evidence before the agency," Motor Vehicle Mfrs., 463 U.S. at 

43, we conclude EPA's decision to issue the Fayetteville permit 

was arbitrary and capricious. The agency's decision is also 

flawed by misinterpretation and misapplication of two important 

Oklahoma water quality regulations and by arbitra ry disregard for 

certain expert testimony. For these reasons, discussed more fully 

below, we hold that the Clean Water Act prohibits granting an 

NPDES permit under the circumstances of this case (i .e., where 

applicable water quality standards have already been violated) and 

reverse EPA's decision to permit Fayetteville to discharge any 

part of its effluent to the Illinois River Basin . 

1. Law Applicable to Oklahoma Scenic Rivers 

The Upper Illinois River, including Lake Frances, from the 

Arkansas state line down to the 650-foot elevation level of 

Tenkiller Ferry Reservoir, is designated an Oklahoma state scenic 

river. Okla. Stat. tit. 82, § 1452(b)(l) (1990). As such, 

certain water quality standards apply to these waters. See 

Oklahoma Water Quality Standards (OWQS} § 4 & App. A (1982). 29 

the temperatu re stand~rd is irrelevant because, presumably, any 
impact that the plant's effluen t might have on the tempe rature of 
water in the river would be so attenuated at the state line as to 
be undetectable. For the sake of convenience, we often refer sim
ply to ''Oklahoma water quality standards ," or "WQS," but in each 
instance it is implied that those standards have been approved by 
EPA. We draw no conclusions about state requirements that may not 
have been approved by EPA. 

29 Water quality standards are promulgated by the Oklahoma Water 
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Water quality standards consis t of two parts: a designated use or 

uses for the identified waters and water quality criteria for such 

waters based on those uses. 40 C. P.R. § l30.2(c) ; Okla. Stat. 

ti t. 82 § 904(f); OWQS § 4. Of greatest interest for purposes of 

thi s discussion are the Illinois River's "f ish and wi l dlife 

propagation" (primary warmwater fishery), "aesthetics," and 

"smallmouth bass" designated "beneficial uses." Within the lat ter 

two use catego ries, the followi ng water qual it y criteria ar e 

particularly significant: turbidity (OWQS § 4.10(b)), nutrients 

(OWQS § 4.lO(c)), and dissolved oxygen ( OWQS § 4.ll (a)). The 

occurrence of phosphorus and nitrogen in Fayetteville's ef fluent 

necessitates the co nsideration of these criteria. 30 

As a preliminary matter , Oklahoma contends and we agree tha t 

EPA 's judicial officers erred in concluding that Oklahoma's 

nutri en ts standard , § 4 . 10(c) , applies only to lakes , no t to 

Resources Board pursuant to Okla. Stat. tit. 82 § 926.3.6. Ap
pendix A of the standards lists the following beneficial uses, 
inter alia, for the Illinois River , including Lake Frances, and 
Tenkiller Reservoi r below the scenic river: "public and private 
water supply ," "f ish and wildl ife propagation" (primary warmwate r 
fishery}, "agr iculture" (Class I irriga tion), "pr imary and second
ary recrea tion, " " aes t hetics," and " smallmouth bass." See OWQS 
§ 4 & App. A. Recall that Oklahoma WQS ha ve been approved by EPA. 
The particular standards appl icable to th e Fayetteville permit are 
those adopted in 1982. Second Order on Petit ions for Review, R., 
A-37, at 5-6. 

30 In overs impli fied terms, phosphorus and nitroge n are nutri
ents which, when added to an aquatic system, stimula te the growth 
of aquatic plants and other organisms, eventually alteri ng biolog
ical characteristics of the system, such as species populations, 
biomass, and species abundance and diversity , as well as physical 
and chemical parameters, such as temperature, turbidity , color, 
and dissolved oxygen . In part B.2.c. of this discussion, we cite 
evidence in t he record relating to the composition of 
Fayetteville's effluent and compliance with these criteria. 
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streams. Decision on Remand, R., A-33, at 6; Second Order on 

Petitions for Review, R., A-37, at 8. Section 4.10(c) provides: 

"The total phosphorus concentration and the nitrogen/phosphorus 

concentration ratio shall not be increased to levels which result 

in man-induced eutrophication probl~ms." The source of the 

agency's confusion is the definition of "eutrophicat i on (natural)" 

{included in Appendix C of the OWQS), which refers only to 

lakes. 31 An Oklahoma witness at the admini strative hearing 

explained that the definitions in the appendix are "scientific 

definitions," pro vided merely for clarification purposes, and that 

"the state do e s apply the eutro phication princi p l e . .. t o ri v e r s." 

Tr. at 578. Apparently no one scrutinized t he OWQS carefully 

enough to discover that the regulations themse l ves define the 

scope of t he nutrient standard's application . Section 4, 

"Standards fo r Wa ter Quality," unequivocally sta t e s : "Narra t ive 

s tandards [ [ i nclud i ng ] Secti on 4.10 (c) . . . ] shall be 

maintained at a ll times and ~a~p~p_l~y~~t_o ____ a_l_l ____ .p~e_r_e~n_n __ i_a_l ____ a __ n_d 

intermittent st reams." (Emphasis added.) In addition, the 

preface to Appendix A of the OWQS states that § 4. 1 0{c} applies 

even to those stream segments not listed in the appendix (i.e., 

s t ream segmen t s for which beneficial uses ha ve no t been 

designated). Accordingly, we reject EPA's ruling that the nutr i -

ents standard applies only to Lake Frances and Tenkiller Reservoir 

31 "Eutroph i cation (natural)" i s defined: 

The normal ly slow aging process by which a l ake evolves i n to 
a bog or marsh and ultimately assumes a terrestrial state. Duri ng 
eutrophicat i on t he lake becomes so rich in nut ri ti ve compounds 
(especially nitrogen and phosphorus) that algae and other micro
scopic plant l ife become superabundant, thereby "choking" the 
lake, and causing the lake to advance in sera! stages. 
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and hold that it appli es to the entire reach of the Illi nois River 

in Oklahoma. 

In addition to the nutrients standard , Oklahoma 's "Anti-

Degradation Policy," OWQS § 3, and "Beneficial Use Limitations," 

id, § 5, also protect the Upper Illinois River. 32 The Oklahoma 

part ies assert that EPA also misinte rpreted and misappl ied these 

regulations. Their argument is rather unfocused , but they 

basically claim that "any increase in any 'was tes ' which may 

pollu te or tend to pollute" the waters of a scenic river viol ates 

these ru l es. Oklahoma Brief at 32 (emphasis i n o riginal); see 

generally id. at 30-38 . 

The Beneficial Use Limitations regulat ion prov ides that 

scenic r ivers "are protected by prohibition of any new point 

source discharge of wastes .•• except under condi tions described 

in Section 3 [the Anti-Degradation Policy]." OWQS § 5. The 

re levant prov ision of § 3 states: "No degradation shall be 

allowed in high quality waters includ[ing] water bodies 

designated 'Scenic Rivers.'" The Oklahoma courts apparent ly have 

not interpreted these provisions. 33 Nevertheless, we believe the 

32 The text of OWQS §§ 3 and 5 is included as an appendix to 
this opinion. 

33 The Oklahoma Attorney General has issued an opinion, however, 
addressing the quest ion: May the Oklahoma Water Resources Board 
(OWRB) adopt an antidegradation policy that allows for lower water 
quality or limi ted degradation of certain waters? Opinion No. 84-
124 (De c. 28, 1984). The Attorney General a cknowledged the fed
eral antidegradation regulation, which provides for lowering water 
quality in certain limited circumstances, but observed that fed
eral law was meant to set minimum standards. He then set forth 
the Oklahoma Legislature•s intent that state waters were to be 
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plain language of the regulations manifests a clear intent to 

allow no degradation of the water quality of scenic rivers . More 

specifically , the regulations disallow any additional discharge of 

pollution (either a new point source or an increase from an 

existing source) to a scenic river if its water quality has been 

degraded or if the new source would degrade it. 

Closer examination of the language and structure of the Anti-

Degradation Policy, guided by the minimum requirements for such 

policies set forth in EPA's regulation, confirms our plain 

language construction.34 The Oklahoma regulation allows "no 

classified "for the purpose of progressively improving the quality 
.•. and upgrading them from time to time by reclassifying them," 
Okla. Stat. tit . 82, § 926.6(A), and that it was state policy to 
"protect, maintain, and improve the quality [of the waters of the 
state ) ," id. § 926.2. He concluded: 

It is clearly the intent of the Legislature that 
the quality of state waters be progressively improved 
and not be allowed to be degraded. Oklahoma law does 
not set forth any exceptions. 

It is, therefore, the official opinion of the At
torney General that the [OWRB] may not adopt a 
statewide antidegradation policy which allows for lower 
water quality or limited degradation of certain waters. 

Thus, it is the expressed view of the Oklahoma executive depart
ment that Oklahoma law does not allow even the limited degradation 
authorized by the federal regulation. OWQS § 3, however, s uggests 
a contrary position . 

34 EPA regulations mandate that all states adopt and implement 
an antidegradation policy meeting minimum federal requ irements . 
40 C.P.R. §§ 131.6(d), 131.12. Oklahoma's policy is very similar 
to the EPA rule; one difference is that Oklahoma specifies scenic 
rivers for protection from any degradation. Cf. § 131.12(3). 
Both the federal and state rules establish three levels of protec
tion for state waters. Onder level 1, existing instream water 
uses must be maintained and protected in all streams. Compare 40 
C.F.R. § 131.12(1) with OWQS § 3, para. 1 . The Oklahoma rule adds 
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degradation" o f water quality in designated scenic river s. 

"Limi t ed degradation " is permitted limi ted only in other "high 

quali ty ~vaters" where the exis ting water qual ity "exceeds those 

levels necessary to support propagation of fish, shellfi sh, 

wildlife , and rec reation ." OWQS § 3, para. 2 . Even if the Upper 

Illinoi s were not a scenic r iver, it woul d not be elig i ble fo r the 

limited degradation exception because its waters in their present 

condi tion do not qualify as such "high quality wa ters.'' See infra 

part B.2. Clearly, then, the Oklahoma Anti-Degradation Policy 

prohibits a ny further degr a dation of the Illinois scenic river . 

We conclude t he requirement s of the Benefi cial Use 

Limitations/Anti-Degrada tion Policy are violated when the water 

quality of a scenic river undergoes any human-caused, detect able 

change. By "detectable change" we mean any detectable change in a 

that this level of protection prohibits any " fu rther degradation 
which would interfere with o r become inju rious to existing in
stream water uses" and t hat "Oklahoma's waters . •. s ha ll be ... 
improved." Under level 2, "limited deg radation'' may be allowed in 
certai n "h igh quali ty waters" whose "water q uality • .. e xceeds 
those l evels necessary to support propagation of fi sh, shellfish, 
wildlife , and recrea tion." Compare OWQS §3 , para . 2 wit h 40 
C.F.R. § 131 .1 2(2) . However, the state must first decide, after 
fully satisfy ing state planning requirements, that "necessar y and 
jus tifiable economic or social development" necessitates th is deg
radation . OWQS § 3 , para . 2; cf. § 131.12{2). Moreover , in a l
lowing such degradation, the state i s required to " assu re that 
there shall be achi eved t he highest s tatutory and regulatory re
quirements for all new and ex isting poin t sources and all cost 
effective and reasonable best management practices-for nonpoin t 
source control. 11 § 131.12(2) (emphasis added). (The comparab l e 
provision in the Oklahoma rule is not a s clear, but unde r EPA reg
ulations, it must be interpreted at leas t as str ingently.) Fi
nally, l e vel 3 provides for mainta ining a nd protecting c ertain 
exceptiona l , hi gh quality waters (whi c h in Oklahoma includes sce
nic rivers). Compare OWQS § 3, pa ra. 3 with 40 C.P.R. 
§ 131. 1 2(3). The Oklahoma rule expressly prohibits any degrada
tion of these waters; the prohibition in EPA's regulation is im
plicit. 
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water quality parameter such as turbidity or phosphorus (with the 

perhaps unnecessary qualification that an improvement in water 

quality is excepted). We do not mean a detectable change tha t 

violates a numeric criterion for that parameter (e.g., 25 NTUs for 

turbidity), which criterion would otherwise apply if the 

Beneficial Ose Limitations were not applicable (i.e., if the 

receiving waters were not designated as a scenic river or 

otherwise as ~(a)" in Appendi x A).35 The Beneficial Use 

Limitations/Anti-Degradation Policy are designed to provide 

additional protection beyond that conferred by t he numeric limits 

of other water quality standards. Interpreting these regulations 

as merely prohibiting violations of otherwise appli~able WQS would 

render them a nullity because, as we have seen, WQS may not be 

contravened in any waters, regardless of whether these additional 

regulations apply. 

The ALJ, on remand, did not explicitly address the Anti-

Degradation Policy but did construe the Beneficial Use 

Limitations. The 1985 version of the Beneficial Use Limitations, 

which the ALJ deemed applicable, provides: ~'All streams and 

35 For exampl e , assume the turbi dity in Lake Frances is 20 NTUs . 
. If the Upper Illinois River (including Lake Frances) were not des
ignated (a) as well as a scenic river, it would be permissible to 
allow the lake's turbidity to increase to 25 NTUs, the criterion 
applicable to "War m Water Lakes" in OWQS § 4.10(b). (The Illinois 
scenic river is designated a warm water fishe ry in Appendix A.) 
Because the lake is part of a scenic river, however, the Benef i
cial Use Limitations apply. In conjunction with the Anti
Degradation Policy, it prohibits any human-caused, detectable 
change in the turbidity conditions extant at the time of the sce
nic river designation. Thus, if the turbidity of the lake in 1970 
did not exceed 15 NTUs, human activities may not cause it to 
exceed that level. 
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.. 

bodies of water designated as (a) ...• are protected by prohibition 

of any new point source discharge which increases pollutan t 

loading or increased load from an existing point source.'" 

Decision on Remand, R., A-33, at 4. Construing this regulation in 

light of the OWQS definition of "pollution ," 36 he concluded: 

,[T]he Oklahoma parties must show by substantial evidence that the 

City's discharge will create a nuisance or render the Illinois 

River in Oklahoma harmful, detremental [sic] or inj urious to any 

beneficial use of the river . " Decision on Remand, R., A-33, at 5. 

The CJO upheld this interpretation with minimal discussion. 

Second Order on Petitions for Review, R., A-37, at 8. He excused 

the ALJ's failure to discuss the Anti-Deg radation Policy by 

explaining that the ALJ "implicitly addressed the policy in his 

detailed analysis of the discharge's potential impact on all 

relevant water quality parameters." Id. at 9; see id. at 10 (if 

ALJ erred i n this regard, it 1,.;oas "harmless error"). The CJO 

reasoned that " if the Fayettev il l e discharge will not cause a 

detectible change in any of the relevant water quality parameter s 

36 "Pollution" is defined as: 

[C ]ontamination or other alteration of the physical, 
chemical or biological properties of any natural waters 
of the state , or such discharge of any liqu i d , gaseous 
or solid substance into any waters of the state as will 
or is likely to create a nuisance or rende r such waters 
harmful or detrimental or inj urious to public health, 
safety or welfare, or to •.. legitimate benef icial uses, 
or to livestock, wild animals, birds, fish or other 
aquatic life. 

Okla. Stat. tit. 82 § 926.1.1., guoted in Decision on Remand at 5. 
The ALJ consulted the statutory definition of "pol l ution" because 
the 1985 version of the Beneficial Use Limitations does not define 
its term "pollutant loading.'' See our discussion of this compound 
error in the text. 
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[as the ALJ found], it logically follows that there will not be a 

'quality degrada tion.'" Id. at 9-10. 

We have considerable difficulty with the agency's treatment 

of these crucial Oklahoma regulations . First, and most 

importantly, the ALJ's interpretation defies the plain language of 

the Beneficial Use Limitations and the Anti-Degradation Policy 

that it references .37 Secondly, t he CJO ruled that the ALJ erred 

in applying the 1985 , rather that the 1982, OWQS. Second Order on 

Petitions for Review, R., A-37, at 5-6. The CJO deemed this error 

harmless , but we disagree. 38 The 1985 version o f th e Benefi cial 

37 The ALJ's interpretation of the Beneficial Use Limitations is 
also inconsistent with an earlier position taken by the EPA with 
respect to permitting additional discharges in the Illinois River 
Basin. The record contains a letter, dated Oct. 1, 1986, from 
Lawr ence Edmison, Director, Oklahoma Department of Pollution Con
trol, to Kenton Kirkpatrick, Deputy Director, Water Management 
Division, EPA-Region 6. Mr. Edmison was writing to c onfirm a con
ve rsation with Mr. Kirkpatrick in which the y apparent l y reached an 
"understanding that Tahlequah's discharge must not increase load
~ on the Illinois River." Addendum toR., OK-4 (emphasis in 
original). The discussion and lette r were precipi tat ed by a de
bate concerning how the Illinois River's (a) designation affected 
proposed revisions to the effluent limits in the city of 
Tahlequah's wastewater treatment plant permi t, given that the 
plant is located a short distance upstream from the Illinois on a 
tributary not designated (a). An earlier memorandum to Mr. 
Edmison from Quang Pham, an Oklahoma State Department of Health 
employee, stated that, because Tahlequah was located on a tribu
tary of an (a) stream, "EPA indicated that no l oad increase could 
be allowed for Tahlequah." Addendum toR., OK-4 (emphasis added). 
This memo also referenced a recent EPA study "on eutrophication of 
Illinois River [that] indicated that phosphorus plays a major role 
in the stimulation of algae growth in the rive r. " Id. at 2. 
These documents ref lect a significant ly differen t understanding of 
Oklahoma's Anti-Degradation Policy and Beneficial Use Limitation 
than that adopted by the ALJ and approved by the CJO in this per
mit proceeding. 

38 The CJO ruled the error harmless because, in his v1ew, the 
1985 and 1982 standards do not differ materially. Second Order on 
Petitions for Review, R., A-37, at 6. However, the CJO did not 
specifically consider the difference between the two versions of 
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Use Limitations, which the ALJ improperly applied, states: "All 

streams ... designated as (a) in Appendix A are protected by 

prohibition of any new point source discharge which increases 

pollutant loading .... " OWQS § 7.11 (1985) (emphasis added), 

quoted in Decision on Remand, R., A-33, at 4. Finding no 

definition of "pollutant loading" in the 1985 rule, the ALJ 

consulted the statutory definition of "pollution," Okla. Stat. 

tit. 82 § 926.1.1., to construct his interpretation of the 

regulation. The applicable 1982 rule, however, prohibits simply 

"any new point source discharge of wastes" (emphasis added). 

Oklahoma law defines "wastes" as "industrial waste and all other 

liquid, gaseous or solid substances which may pollute or tend to 

polltite any waters of the state." § 926.1.2. We do not know 

whether Oklahoma intended to significantly change the import of 

the Beneficial Use Limitation by this minor language revision, but 

we cannot approve a construction of the regulation based on the 

definition of a term ("pollution") not even contained in the 

applicable rule. 

Finally, the agency's construction of the Beneficial Use 

Limitation is further flawed by the ALJ's imposition of the burden 

on Oklahoma to prove that the discharge would "create a nuisance" 

or "render the Illinois River ... harmful ... or injurious to any 

beneficial use." Decision on Remand at 5. Granted, the opponent 

of a permit has the "burden of going forward to present an 

affirmative case at the conclusion of the Agency case on the 

the Beneficial Use Limitation and how that discrepancy may have 
affected the ALJ's conclusion. 
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challenged requirement.» 40 C.P.R. § 124.85(a)(3}(ii). However, 

the "Agency has the burden of going forward to present an 

affirmative case in support of any challenged condition of a final 

permit, .. id. § (a)(2), and more importantly, the "permit applicant 

always bears the burden of persuading the Agency that a permit ••. 

should be issued and not denied," id. § (a)(l). By requiring 

Oklahoma to 11 show by substantial evidence that the City's 

discharge will create a nuisance," the ALJ improperly transformed 

Fayetteville's burden of showing the permit should be issued into 

a burden on Oklahoma to show that it should be denied. 

As for the Anti~Degradation Policy, the CJO concluded there 

could be no violation of the policy if there would be no 

detectable change in water quality. However, it is not clear 

whether the CJO interpreted the policy as requiring that there be 

no detectable change in water quality, or whether he was merely 

reporting the legal significance of the facts found by the ALJ. 

Although the CJO determined in his first order that the applicable 

legal standard is "whether [Fayetteville's] discharges under the 

permit will result in a detectable violation of the applicable 

water quality standards," Order on Petitions for Review, R. A-28, 

at 2, 12-13, his subsequent affirmation of the ALJ's erroneous 

construction of the Beneficial Use Limitations casts doubt on 

whether he intended the "no detectable change" test to apply to 

violations of the Beneficial Use Limitations/Anti-Degradation 

Policy as well. Because of this ambiguity and the errors in 

interpreting the Beneficial Use Limitations, we agree with the 

Oklahoma parties that the agency'incorrectly construed and applied 
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both Oklahoma regulations. 

2. Existing Degradation of Illinois Scenic River 

Under other circumstances, the errors described above might 

necessitate remanding to the agency with instructions to apply 

Oklahoma law as we have construed it. However, given the facts in 

this record, even proper interpretation and application of 

Oklahoma water quality standards cannot save this permit. The 

record contains substantial evidence from which the ALJ could have 

found that the water quality of the Illinois scenic river has been 

degraded and that water quality standards were being violated 

prior to the onset of Fayetteville's discharge to the river {see 

subpart a. below). We believe that, where a proposed source would 

discharge effluents that would contribute to conditions currently 

constituting a violation of applicable water quality standards~ 

such proposed source may not be permitted. 39 The ALJ and the CJO 

erred in failing to consider whether or how the river's existing 

degraded condition is relevant to the decision whether to permit a 

39 This issue has apparently never before been addressed by a 
federal court, and it was only touched upon at the administrative 
hearing. For example, the State of Oklahoma offered evidence (vi
sual slides with accompanying narrative testimony), the stated 
purpose of which (according to counsel) was to "show that the 
Illinois River is already in a degraded state and cannot assimi
late any more effluent" and that "the Illinois River has already 
exceeded [its] assimilative capacity." Tr. at 72, 76. An objec
tion to part of this testimony was overruled, Tr. at 76, although 
the ALJ indicated he had "serious problems with the utility of 
these slides," id. at 72. Later in the hearing, in response to an 
objection that EPA official Larry Champagne's testimony concerning 
the histoiY of the Fayetteville permit issuance process was irrel
evant, an Oklahoma attorney argued that testimony was "relevant to 
••. the issue of whether or not there is degradation" of the 
Illinois River. Again, the ALJ expressed doubt, but allowed the 
testimony. Tr. at 154-55. 
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new source discharge.40 

Three factual subissues are essential to our determination 

that the Fayetteville discharge to the Illinois River may not be 

permitted: (1) whether the Illinois scenic river is already 

degraded (i.e., whether its quality has deteriorated since the 

river's designation in 1970); (2) whether Fayetteville's effluent 

will reach the scenic river; and (3) whether and how the 

components of Fayetteville's discharge would contribute to 

conditions in the Illinois River. Although it is difficult to 

summarize a record that consists of five boxes and four years of 

briefs, orders, transcripts, prepared testimony, correspondence, 

technical reports and miscellaneous other documents, in the 

following few pages we attempt to capsulize the evidence relevant 

to these three issues. 

40 It might be considered surprising that the record contains 
sufficient evidence from which to infer that Illinois River water 
quality is already degraded, given that the parties did not recog
nize the real significance of this issue. We suspect the evidence 
was offered largely to show the potential for water quality dete
rioration due to Fayetteville. Because pollutants in the Illinois 
River at the Arkansas-Oklahoma border (see discussion in subpart 
b. below) originate from upstream, i.e., Arkansas, pollution 
sources, it logically follows that a new Arkansas source (at a 
distance upstream comparable to that of existing sources) poses a 
risk of increasing the pollutant load at the state line. There is 
considerable evidence that the principal point sources of pollu
tion to the Upper Illinois River above Lake Frances are the mu
nicipal wastewater treatment plants at Rogers and Springdale, 
Arkansas. ~' Gakstatter & Katko, An Intensive Survey of the 
Illinois River (Arkansas and Oklahoma) in August 1985 (»Gakstatter 
Report"), Addendum to Oklahoma Brief, at 3, 5, 77; Tr. at 360-61. 
The Rogers and Springdale plants are 41.5 and 39.5 miles, respec
tively, upstream from the state line at Lake Frances. Gakstatter 
Report at ll-13. These distances are nearly identical to 
Fayetteville's distance (39 miles) from that point. At least on 
the basis of distance, it is not unreasonable to expect that 
Fayetteville's effluent will also reach the Oklahoma portion of 
the Illinois River. 
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a" Evidence of existing degradation. First, we address the 

subject of the degradation of the Illinois scenic river's 

historically pristine water quality. Our review of the record 

before the ALJ revealed ample evidence from which the ALJ could 

have concluded that the river's condition has deteriorated since 

its designation as a scenic river and that water quality standards 

are being violated. Examples of this evidence follow. 

Myron Knudson, Director of the Water Management Division, 

EPA-Region 6, testified at the administrative hearing: "There has 

[sic] been many conversations as related to what could be done in 

order to clean up the Illinois River." Tr. at 221. The Attorney 

General of Oklahoma Robert Henry, in a prepared statement 

delivered at the hearing, described the Illinois River as 

"degraded," Tr. at 232, and stated that "the river cannot handle 

the existing load" of municipal wastewater treatment plant 

discharges, Tr. at 233. Dr. Stephen Threlkeld, witness for the 

Oklahoma Wildlife Federation and author of the EPA-funded "Clean 

Lakes" report on Lake Frances, 41 summarized the results of the 

41 The so-called "Clean Lakes" reports are prepared by states 
pursuant to the requirement therefor in section 314 of the Act, 33 
U.S.C. § 1324. Subparagraph (a)(l) of the statute specifically 
requires that lakes be classified according to "eutrophic condi
tion." The remarks in the Senate Report concerning reauthoriza
tion of this section in 1977 are of considerable interest: 

The 1972 act recognized the urgent need for a lake 
improvement program to restore the significant number of 
the Nation's 95,000 freshwater lakes that were in 
eutrophic and deteriorated conditions. The clean lakes 
program was conceived to respond to this problem •... 

In the 5 years since Public Law 92-500 went into 
effect, lake restoration programs essentially have not 
even begun ...• 
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''Clean Lakes" study, stating: "Water quality viola t ions of the 

Oklahoma Water Quality Standards in Lake Frances ..• are in terms 

of bacteria and in terms of turbidity ... . " Tr . a t 356. He 

explained that EPA funded the study "because they wanted to know 

what t he problems were in Lake Frances . " Tr. at 35 9 ; iee id. at 

374. 

Mike Scho rnick, Oklahoma witness and principal of Schorni ck/ 

Rober ts & Associates, c onsulting engineers, t es tif ied t hat 

signif i cant degradation trends are and have been occurring in the 

Illi no is sceni c r iver, incl udi ng Lake Frances . Tr. a t 3~8- 4 0 0 

(citing prefiled testimony, R., OK-2, at 3-4). He s t ated t hat 

certain figu r es in his prefiled tes timony, which r e f l ect data 

obtained from regular water quality monitoring conducted by 

Oklahoma a t several poi n t s along the Illinois Ri ver, i llus t rate 

the deg radation trends. Tr. at 414, 439. He claimed dissolved 

The commi t tee hearing record c l early demons t rates 
that there is a great interest in lake areas in the res
torat i on and preservation of degraded freshwater l akes 
0 • • • 

The committee bel i eves t his a uthori za t i on 
represents a level of e ffort that reflects the 
expectat i ons of the Congre ss for this pr ogram, 
r ecogniz 1ng that the problem of lake eutrophication and 
de t erioration nationwi de f ar exceeds even this 
authorization level. 

The committee is hopeful that the new administra
tion will act t o make l ake res toration a key element of 
the EPA's water pol l ution control program contrary to 
the EPA ' s implementation of this section to date. 

S . Rep. No. 370 at 69-70, reprinted in 1977 U.S. Code Cong. & 
Admin. News at 4394-95. 
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oxygen concentrations are reaching levels that violate OWQS. OK-2 

at 4. He also stated that Arkansas and Oklahoma monitor 

phosphorus in their regular 305{b) trend analysi s r epo rt s 42 to 

EPA, Tr . at 486, and that all o f those reports (1976 - 81 and 1984) 

show increasing phosphorus concentrations, Tr. a t 489-90. 

Accounting for the addi tion of Fayet t eville's effluent, Schornick 

said phosphorus loading and concentrations in Lake Frances will 

have increased by 106 percent and 76 percent, respectively, over 

1974-75 background leve ls. Tr. at 454-56 (citing prefiled 

testimony, OK-2 , at 4). 

Lawrence Edmison, Di rector, Oklahoma Department of Pollution. 

Control, testified that his department has received "many 

complaints about odor problems and color probl ems on the river." 

Tr. at 542. He also discussed the algae problem on the river in 

relation to the increasing phosphorus concentrations and 

decreasing ni t rogen concentrations in the water. Tr. a t 533 - 34 

{citing prefiled testimony, OK- 4, at 3). Based on hi s years of 

personal observat ion of the river and experience handling citizen 

complaints a nd looking at trends documented in 30 5 (b) reports and 

other reports, Tr. at 546-48, he stated, "I know how bad the river 

i s now; I anticipate that any increased load will only make i t 

worse." Tr. at 548. He testified that the 305(b) reports for 

both 1984 and 1986 related an "apparent increasing trend'' in 

phosphorus concentrations at all four Illinois River sampling 

42 Section 305{b} of the Clean Water Act, 33 u.s.c. § 1315(b), 
requires the sta tes to submit to Congress biennial reports on the 
condition and quality of their surface waters. 
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sites, an "apparent decreasing trend 1
' in dissolved oxygen at the 

same sites {with the exception of the Baron Fork site in 1986), 

and an "apparent decreasing trend 11 i n nitrogen levels at a l l four 

sites (with the exception of Tahlequah in 1986). OK-4, at 2-3. 

Decreasing nitrogen and increasing phosphorus, he claimed, are 

"indicative of the algae problem on the river." OK-4, at 2-3 . 

Oklahoma witness and consultant Dr . William Walker reported 

that algae concentrations in Lake Frances al ready reach 90 parts 

per billion, which is three times the level typically considered 

indicative of severe nuisance conditions. Tr. at 609-10. Lake 

Frances is a l ready "supersaturated with nutrients," Tr. at 691; 

for example , existing concent rations of phosphorus in Lake Frances 

are more than ten times levels considered typical of eutroph i c 

lakes , or where algae problems start to develop, Tr. at 701. 

According to Dr. Walke r, a "plume [of] deg raded water" exists in 

the river downstream from Lake Frances. Tr. at 70 1 . 

Jimmi e Pigg, part-time ichthyologist wi t h the Oklahoma Wat e r 

Quality Division and science coordinator for an Oklahoma school 

district, Tr. at 65, narrated a s l ide presentation at the 

administrative hearing show ing changes in the condition of the 

Opper Illinois River since 1972. I n response to an objection 

c oncerning the relevance of part of the testimony, counsel for the 

State of Oklahoma stated that the evidence was offered fo r the 

purposes of "show[ing] tha t the Illinois River is already in a 

degraded state and cannot assimilate any more effluent" and that 

"the Illinois River has already exceeded [its] assimilative 

-63-

Appellate Case: 89-9503     Document: 01019565117     Date Filed: 07/11/1990     Page: 65     



capacity." Tr. at 7 2 , 76.43 Mr. Pigg s aid Lake Frances "is 

really a sewage lagoo n," which "ca tch[es ] and hold[s] the material 

from Arkansas." Tr. at 73. 

The Gakstatter study reported t hat "dense phytoplankton 

populations develop in Lake Frances and also adver s ely affect 

water c la rity in the Il linois River for several miles d o wnst r eam," 

and that this g r owth is "stimulated by exc ess ively h igh phosphorus 

levels o r igi nating from [the sewage 

Springdale a nd Rogers [in Arkansas]. 11 

trea t men t plants 

Report at 5. 44 

at] 

The 

4 3 An Ar kansas party attorney objec ted to the r e levance of cer
tain s lides , which showed Sager and Flint creeks (both Illinois 
River t ributaries) be low Siloam Spr ings, Arkansas's, treatment 
p l an t. I n def e nding agai nst the o b j ection, the Oklahoma attorney 
stated tha t the slides were "relevant to show that Fayetteville 
shoul d not be a llowed to discharge beca use it will just exacerbate 
the ex i sting viol ation of Oklahoma Wa ter Qua lity Standards . '' Tr. 
a t 76. The o bj ect ion was ove rruled , id ., although the ALJ indi
cated he had " s er ious problems wi t h t heutility o f these sl ide s," 
id. at 72. Mr. Pigg t es t if ied to 30 yea r s of personal experience 
with the I llinois River, i nc l udi ng making " coll ect ing tr ips" and 
p r epar ing "hund red s of reports" on changes i n the fish popul a tion . 
Id. at 65 , 86. He was denied t he oppor tun ity t o offer an opin i on, 
ba sed on his expe r ience with the r iver , as t o whe the r a l g a e in the 
river had i ncreased during those 30 years , apparently o n the 
g r ound that he had no t been qua li f ied a s an exper t . Id . a t 86 - 87. 

44 It should be no t ed that the Gaks tatter study, o n which the 
ALJ relied, see Decision on Remand, R., A- 33, at 10- 11, 14-1 5, was 
c onducted during a t wo-week per iod o f very atypi ca l weather i n 
August 1985. Precipi ta tion for that month was more than t hree 
t ime s the normal a mount, streamflow was 50% gr eat e r t ha n the nor ~ 
mal average, and three inches of rain f ell during the survey. 
Gaks tat te r Repo rt at 1, 23. Througho ut the r epo rt the authors 
c onc ede d sever a l poss ible effect s of these cond itions--increased 
turbidi ty due t o i nc r eased s ur f ace runof f and s couri ng of s tr eam 
s e dimen ts , de c rease d c oncentrations of chemical parame t ers due to 
dilution, and decrea sed incidence of periphytons (surfa ce algae) 
b e cause of high s tr e am fl ow . Mor eover , even though the ALJ relied 
on it f or evidence that the Fayet t eville di s cha rge wo uld not af 
fect the Il l ino is River, the Gakstatter study suppor ts ou r conclu
sions c o nce rning the existing degradat i on of t he river and the 
fact that Fayetteville ' s ef f luent will be carried downstream to 
the Illinois River in Oklahoma. 
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Gakstatter Report also p r ovides brief summaries of the results of 

several o ther s t udies. Fo r example, the u.s. Geo l og i ca l Survey 

{USGS) in 1984 reported the Illinois Ri ver did no t meet water 

quality standards for dissolve d oxygen, phosphor us, and fecal 

c olifo r m bacteria; Threlkeld (1983) describe d Lake Frances as 

" very eutrophic" d ue to phosphorus f r om Springdale a nd Rogers ; the 

Oklahoma State Water Quality La borato ry (19 77) reported Lake 

Frances was in the ''late stages of e utrophication," due par t ially 

t o '' e leva t ed Il linois River nutrients"; a nd two EPA (1977) studi es 

c l assi fi ed as eutrophic bo th Lake Frances and, to a l es s e r e xtent , 

Tenkiller Reservoir. Gak s ta t te r Report at 7- 9. 

The e v idence be fore t he ALJ also inc luded the r ecord of a 

hearing conducted by the Ar kans as -Okl a ho ma Arkansas River Compact 

Commission on June 3-4, 1 985. Se e R. , C-1, Tr. at 307. The 

subject of the Compact Commission hearing was the Ill i noi s River 

s i tua t io n and the {a t that time} proposed Fayetteville permi t. 

The Commission issued a n order (also included in the 

administrative hear i ng rec o rd) c onta ini ng 

concern ing the degraded condi tion o f the river. 

seve ral f indings 

Findings o f Fact, 

Co nc l us ions of Law , 

Orde r "}, R., OK-5. 

h i storically, the 

and Commission Order ( "Compact Commiss i on 

The Commission bega n by observing that , 

I llinois River "ha s been r eco g ni z e d by 

Oklahomans as a watercourse o f unique natural scenic bea u ty a nd 

high quality spring-fed waters [tha t ] ran clear and 

plen t iful." ,I 1 6 . But, the Commission continued, the " Uppe r 

Illinois River System in Oklahoma has , i n recent years, undergone 

a process of degradation in water quality, and the proce ss appears 
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to be on an escalating trend. 11 11 32. 

Other findings by the Commis sio n include: "[ The] Illinoi s 

River has 

[including] 

turbidity , 

degraded 

radical 

and the 

offensive odors " 

substantial ly over the 

changes in the river's 

exis tence o f increased 

past decade 

water color and 

alga gr owth [and] 

Vi olations o f the di s so l ved oxygen 

s t andard hav e been documented by the Oklahoma Department o f Hea lth 

immediately be low Lake Frances. 11 35. De gradation of d iss olved 

o xygen i s al s o occurring farth e r downstr eam from Lake Fra nces. 

I 36. A 1984 USGS s tud y (p re sumably the one cited in the 

Gaks ta tter Repor t ) showed v i o lations of Arkansas WQS in the 

Arkansas portio n o f the river. 

a r e conti nui ng to increa se 

Phosphorus 

in "signi fi cant 

concentrations 

and undesirable 

amounts." 11 40. The "Arkansas gui del in e fo r maximum phospho r us 

concentration to prevent eutrophication ha s al ready been g reatly 

exceeded in ce r tain Arkansas and Oklahoma r i ve r s egments.'' ~ 40 . 

The "trend o f phosphorus degradation of the Uppe r Il l ino is Ri ver 

appear s t o be occurring at a ll locations." 11 41. Lake Frances i s 

in "an obvious state of e ut r ophication, marked by putrid sme ll s 

and dark brown turbid water s . 11 ~ 45. Based on Oklahoma's 30 5 (b) 

report for 1 978-83, "[d)egrada t ion trends als o appear t o be 

occu r ring wi th refe rence to levels of po t ass ium, calcium, s odium, 

coppe r and hardness." ,, 46. The Commission acknowledged 

Ark a nsas's "exceptions" t o certain o f Ok l ahoma's sampling methods 

and conclusions, V11 47-48, but decided Oklahoma's methods wer e 

generall y a c cepted in the scientific community and sanctioned by 

EPA, 11 49. The Compact Commission concluded: " [ M]an-made 
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pollution (degradation) of the waters of the Upper Illinois River 

in both Arkansas and Oklahoma •.. as defined by the compact, (has] 

occurred and said pollution continues to occur at increasing and 

alarming rates Further, said pollution is of grave 

interstate magnitude and significance." Conclusions of Law • 9. 

The record before the agency also included the Fayetteville 

201 Facilities Plan, prepared by Fayetteville in conjunction with 

its application for an EPA construction grant for its new 

treatment plant. See 40 C.F.R. § 35.2030(b)(3) (specifying the 

requirements for such plans) . The plan states that "nutrient 

loadings from nonpoint sources and existing discharges do 

adversely impact the Illinois under present conditions." CH2M 

Hill & McClelland Consulting Engrs., Inc., 201 Facilities Plan 

Environmental Information Document for Cit y of Fa yetteville , 

Arkansas (Jan. 1984), R., ARK-6, at 2-20. The plan also states 

that the "net impact of poin t and nonpoint sources is to increase 

nutrient loading, with consequent increases in algal growth and 

increased turbidity." Id. at 2-22. The plan described the 

biological community in the reach of the river near and below Lake 

Frances as "slightly degraded." Id. at 2-24. The Illinois River 

Assessment Report, also in evidence, declares as one of its 

"alarming" conclusions: "Overwhelming existing documentation 

demonstrates that signifi cant degradation of the Upper Illinois 

River has already occurr ed." Roberts/Schornick & Assocs., 

Illinois River As s essment Report (Dec. 1984), R., ARK-6, at ii. 

At this juncture we no te that the absence of any evidence in 
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the record that enforcement efforts have been undertaken to remedy 

the pollution problems in the Illinois River does not undermine 

our conclusion that water quality violations have occurred and no 

doubt continue to occur. Enforcement actions are not necessary to 

document water quality degradation; it is only necessary that 

there be reliable evidence that water quality criteria have been 

exceeded. 45 See 33 U.S.C. § 1319(a)(l) ("Whenever, on the basis 

of any information available to him, the Administrator finds that 

45 Additionally, in the circumstances of this case, evidence 
that such exceedances are ongoing may be required. See Gwaltney 
of Smithfield, Ltd. v. Chesapeake Bay Found., Inc., 48-4--U.S. 49, 
57-59 (1987) {EPA may take enforcement action against a discharger 
for wholly past violations of permit conditions, but a citizen 
suit to enforce permit conditions must be based on evidence of 
ongoing violations). Where a decision to deny a permit is based 
in part on a finding that the water quality of the receiving 
waters is degraded, it is reasonable to require evidence of the 
continuing· nature of the WQS violations. Because eutrophication 
is not a rapid process (nor can the process by reversed rapidly), 
the eutrophied state of the Illinois River almost certainly 
persists and perhaps has worsened since the date of the most 
recent evidence of degradation in the record. We believe there is 
substantial evidence in the record to support this conclusion. 
Cf. Chesapeake Bay Found. v. Gwaltney of Smithfield, Ltd., 890 
F.2d 690, 693-95 (4th Cir. 1989). 

We also point out that this case is easily distinguished from 
a situation in which a presumption of ongoing violations (for pur
poses of taking enforcement action) is p~emised on past violations 
of technology-based effluent limitations {for instance, failures 
of control equipment). ~, Sierra Club v. Shell Oil Co., 817 
F.2d 1169 (5th Cir.). cert. denied, 484 U.S. 985 (1987). It is 
admittedly unreasonable to assume, on the basis of "past, sporadic 
or largely unconnected permit violations," that a permittee is 
currently violating the effluent restrictions of his permit. 817 
F.2d at 1173. But it is highly probable that water quality viola
tions {e.g., eutrophication effects) that result from the cumula
tive impacts of the ongoing discharges of several sources will 
continue as long as the discharges continue. This case is an ex
ample of such a situation. 

Finally, we note that, even if the Illinois River's water 
quality has improved since the Fayetteville permit was erroneously 
granted (the record contains no evidence tending to suggest this), 
under the Oklahoma Anti-Degradation Policy no degradation of that 
improved quality may be allowed. OWQS § 3, para. 4. 
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.. 

any person is in violation of any condition . •. in a permit ••• he 

shall [commence enforcement proceedings] 11 {emphasis a dded}). Suc h 

e vid ence may be f ound in the dischargers' own monitoring reports , 

s ee 40 C.F.R. § 12 2. 4l ( j ); the states' obligatory 305(b) or 205(j} 

(33 U.S.c. § l28 5(j}) r e ports; or other studies o r su rveys 

conducted according to accepted methods. 46 

Similarly, a history o f lax e nfo rcement with respect to 

existing sources does not justify allowing a new source o f 

pollution . Water qual it y standards prescribe the desired 

c ond it i on of surfa ce wa t er s t o be met a t all a pplicable t imes; 

they do not serve merely a s a yardstick for e nfo r cement ef f orts 

when enforcement personnel may be a vai l abl e to a s certa i n 

compliance . 

Clearly then, the r e cord before the ALJ conta i ns substa nt i a l 

e vi denc e from which it can be concl uded that water quality in the 

46 Section 106(e) of the Act, 33 U. S.C. § 12 56( e ), requires 
s ta t es to conduct wa ter qual i ty monito ring "includ ing cla ssifica
tion according to eu t rophic condit ion" and to annually update mon
itoring data and include the data in 305(b) repor ts in o rde r t o 
qualify for federal grants for pollution control programs. Ac
cording to EPA, the 305(b) report i s the "primary wa t er quali t y 
p roblem assessment d ocument unde r the Act. " 50 Fed . Reg. 1774 , 

(1985) (WL pp . 22-23 of 57) {preamble to fi na l r ul e , 40 
C.P . R. Pa rts 355 and 1 30; § 130 .8 (b)); see also 40 C . F . R . 
§ l30.8{a) ("report serves as the pr i mary assessme nt of Sta t e 
wate r qual ity "). EPA's regula tio ns sta te that problems identifi e d 
i n the 305{b) report "should be emphasized ... in th e State ' s 
[water quality ma nagement pla n) . .• under sec tio ns 106 and 20 5( j ) 
o f the [CWA)." 40 C. P.R.§ 130 . 8(a). In years in which a 305{b) 
repo r t is not required, states may meet their annual 205{j) r epo r t 
requirement by suppleme nt i ng the most rec en t 305(b) r epo r t with a 
c er tifica tion tha t it still represents current conditions, o r by 
updating it as necessary to r e flect current conditions . 40 C.F. R. 
§ 1 30.8(d); see also 50 Fed. Reg. 1774 , (1985) (WL p. 23 of 
57}. - -
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Upper Illinois River is degraded and that Oklahoma water quality 

standards for nutrients, dissolved oxygen, and/or aesthetics have 

been and probably continue to be violated. The decisions of EPA's 

judicial officers ignore the bulk of this evidence. To our 

consternation, however, the ALJ believed some of the relevant 

testimony chronicled above, yet remained oblivious to its 

ramifications. In his Decision on Remand, for example, the ALJ 

stated that "dissolved oxygen violations in Oklahoma are occurring 

without [Fayetteville's] discharge." R., A-33, at 19 (emphasis 

added). It also appears he accepted the testimony that nutrients, 

turbidity, and solids standards were being violated, although he 

disputed the conclusion that Fayetteville "would increase the 

spatial and temporal frequencies" of those violations. Id. at 

14-15 (citing Dr. Walker's and Dr. Gakstatter's testimony). 

Significantly, no witness refuted the testimony concerning the 

river's currently degraded condition, nor did the ALJ discredit 

(or even comment on) any of that testimony. He simply failed to 

recognize the significance of this testimony with respect to the 

permitting decision at hand. 

b. Downstream transport 

Next, we address the question 

Fayetteville's effluent. Our 

of pollution from Fayetteville. 

of the downstream migration of 

review of the trans cript r evealed 

that no person involved in the administrative hearing seriously 

d i sputed that pollution from Fayetteville would reach the state 

line; instead, the parties debate d how much would reach Oklahoma 

and what effect, if any, it would have. Indeed, in his final 

opinion, the ALJ recites evidence that twenty to twenty-five 
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percent o f the nutrients {specifically, phosphorus) in 

Fayetteville's effluent would be "bio-available" at the Oklahoma 

state line. Decision on Re mand, R., A- 33, at 8. The evidence 

supporting downstream tra nsport includes: 

According to EPA witness and employee Garrett Bondy, the 

Waste Load Allocation Study performed by Arkansas predicts a six 

percent increase in the phosphorous load to Lake Frances due to 

Fayetteville. Tr~ at 147. Fayetteville wi t ness Dr. Cliff 

Thompson testified to a 2.4 - percent increase, based o n a discharge 

of 35 lb. phosphorus per day. Tr. at 280 - 81 . (Fayettevil l e's 

permi t a l lows it to discharge 54 l b. phosphorus daily.) Thompson, 

whose firm CH2M Hill prepared the 201 Faci lities Plan for the 

Fayet t eville p l ant, said : "We recognized that we would be adding 

di s cha rge to the Illinois River ." Tr. at 266-67. or . Robert 

Blanz, former deputy director of the Arkansas Department of 

Pol lu t ion Control and Ecology , testified that Fayettevil l e' s waste 

could rea ch Lake Frances, the Il linoi s Ri ver below the l ake, and 

Tenkille r Reservoir. Tr. a t 308-11, 32 1-2 2 . He "guessed" twenty 

to twenty-f i ve percent of the phosphorus fr o m the plant would be 

cyc led through the Upper Illinois River s ys t em rather than taken 

out of it. Tr. a t 311-12; cf. Decision o n Remand at 8 . 

Mike Schornick, t es t ifying for Oklahoma, s uggeste d t ha t s ix ty 

percent of Fayetteville's phosphorus discharge would r each Lake 

Frances (based on his review of existing data). Tr. a t 454-56 

{citing prefiled testimony, R., OK-2, at 4). He stated that 

treatment plant operation would result in measurable changes in 
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Lake Frances during low flow conditions. 

Oklahoma witness, Dr . Walker, testified 

Tr. at 461-62. 

that Faye tteville 

Another 

would 

increase the phosphorus load to Lake Frances by 4.69 percent in an 

average flow year . Tr . at 610-11 (referr ing to amended Table 5 in 

his prefiled testimony, R. , OK-9). 

The Arkansas River Compact Commission f ound that Lake Frances 

no longer act s as a "nutrient trap"; thus, the "addi ti on of any 

new was te effluent discharge into the I llino is River from above 

Lake Frances . .• will be transmitted downstream below Lake Frances 

into the Illinois River in Oklahoma." Compact Co~niss i on Order, 

R., OK-5, Findings 11 44 . The Commission further stated that "the 

potential for or th reat of an increased phosphorus loading . . . 

from [Fayetteville 's ] discharge to the Illinois River in Ok lahoma 

clear ly ex ists." Id. " 73 . 

Final ly , the 201 Faci lities Plan reports "conside rable down

stream transport of enriched organic matter" in the Upper Illinoi s 

River. R. , ARK-6 , at 2-22 . Citing the Oklahoma State Department 

of Health'~ conclusion that "near ly 60 percent of the nitrogen and 

74. 4 percent of the phosphorus load measured in the Illinois River 

at Tahlequah, Oklahoma was [sic] contributed by sources above Lake 

Frances, " the report concludes the "da ta clear ly show that point 

and nonpoint sources in Arkansas are a major source of nutrients 

in the Illinois River of Oklahoma." Id. at 2-24. The report 

states that additional nutrients in troduced to Lake Frances "may 

be passed through [the lake] to downstream reaches of the 

Illinois, .. id. , and that " transport of dissolved and suspended 
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nutrients from Arkansas sections of the Illinois basin may have 

some effects on Tenkiller Reservoir in Oklahoma,» id. at 2-28. 

"Fayetteville's treated effluent," the report claims, "would 

increase downstream nutrient concentrations by ... perhaps 10-15 

percent ... during low-flow conditions." Id. at 4-13. 

Based on the foregoing, which is just a sample of the record 

evidence pertaining to the downstream transport of Fayetteville's 

effluent, we conclude there was substantial evidence before the 

ALJ to support a finding that Fayetteville's effluent would reach 

the Illinois scenic river. 

c. Significance of Fayetteville effluent to existing 

conditions. Lastly, we recite some of the evidence relevant to 

the third important subissue--whether and how the components of 

Fayetteville's discharge can be expected to contribute to water 

quality conditions in the Illinois River. Although this is more a 

scientific question than it is a legal one, the inquiry helps to 

tie together the conclusions drawn from the first and second 

subissues discussed above. The evidence includes: 

Mike Schornick asserted that Fayetteville's effluent will 

result in increased algae in Lake Frances. Tr. at 434-35 (citing 

prefiled testimony, OK-2, at 15). He discussed the relation 

between phosphorus and nutrient loading and dissolved oxygen 

levels, Tr. at 436, offering a brief explanation of how algae can 

increase and decrease the concentration of oxygen in water, Tr. at 
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,• . 

438. 47 He noted that increased algae can result in many aesthetic 

problems, including taste, odor, and the appearance of a river. 

Tr. at 477-78. He reported that the decreasing dissolved oxygen 

47 This crucial fact seems to have eluded the ALJ, who was aware 
that photosynthesis by algae produces oxygen, but obviously did 
not understand that respiration by algae at night consumes oxygen, 
as does the process of decay of organic materials in the stream. 
See Decision on Remand, R., A-33, at 19 (misciting the eminently 
qualified Dr. Walker, seeR., OK-7, regarding the mechanisms by 
which dissolved oxygen levels are reduced, seeR., OK-8, at 12-
13). See also Tr. at 129 (EPA witness Bondy's testimony concern
ing sediment oxygen demand). 

The fact that algae reduce oxygen concentrations in streams 
(in addition to causing other problems) is recognized by Congress 
and EPA and has been widely acknowledged in the case law. See, 
~, Chemical Mfrs. Ass'n v. u.s. EPA, 870 F.2d 177, 218 & n.l49 
(5th Cir. 1989) (Congress in amending the CWA "specifically recog
nized that algae are a significant cause of water quality prob
lems,'' i.e., that "'algae [have] grown so rapidly that sufficient 
oxygen is not available to support other forms of life.'" (quot
ing legislative history)). In Montgomery Envtl. Coalition v. 
Castle, 646 F.2d 568, 575 (D.C. Cir. 1980), a case repeatedly 
cited to the ALJ by the Oklahoma parties, the court described the 
same problem facing the Illinois River: "Excessive nutrient levels 
degrade water quality both because the proliferation of algae is 
itself a nuisance and because algae respiration and subsequent 
death and decay use up oxygen dissolved in the river'~ .waters." 
(Emphasis added.) 

Nevertheless, relying on evidence submitted by the Arkansas 
parties that Fayetteville's effluent would experience "complete 
oxygen recovery" before it enters the Illinois River, the ALJ con
cluded that "it is not possible for the City's effluent to violate 
the Oklahoma dissolved oxygen standards." See Decision on Remand 
at 18-19. The "re-aeration" described by the Arkansas parties 
occurs as a result of turbulence in Mud Creek and possibly Clear 
Creek above Clear Creek's confluence with the Illinois. This es
sentially mechanical process takes no account of nutrients in the 
effluent and their impact on algae growth and, eventually, oxygen 
levels. 

The ALJ also labored under apparent misapprehensions concern
ing the significance of phosphorus concentrations in the river and 
the relation between phosphorus assimilation and eutrophication. 
For example, the ALJ stated: "(T]he assimilative processes [at 
low flows] is at its [sic] most effective stage and therefore re
moves [sic] more nutrients upon which the algae feed .... " Deci
sion on Remand at 8. The glaring error of this statement is that 
the uptake of nutrients by algae is itself one of the "assimila
tive processes" that is "most effective" at low flows. Uptake of 
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trends in the Upper Illinois have paralleled increases in 

phosphorus and other nutrients, calling this "strong evidence that 

there is a definite relationsh i p between the two phenome na ," as 

phosphorus by algae does not reduce the potential for eutrophica
tion, i t is an init ial step of the process ! The ALJ also cited 
testimony that "all of the phosphorus below Lake Francis [sic] 
would be assimilated out by the time it reached Lake Tenkiller ." 
Decision on Remand at 10. The flaws in this statement are: (1) 
it presumes the nutrients standard does not apply to streams 
(which we have seen is contrary to Oklahoma law), and (2) it ig
nores the fact that one of the processes by which phosphorus "as
similates out" (i.e . , which cause phosphorus concentrat ions in the 
water to decrease) is uptake by algae, which leads to eutrophica
tion. 

The ALJ's erroneous conclusions may derive at least in part 
from t he inconsistent definitions of the term 11 assimi l ation" used 
by various witnesses. See, e.g., Tr. at 308-09, 31 9 , 491, 697. 
("Ass imilation" in this context essent ially refers to the uptak e 
and removal mechanisms by which nutrients are taken out of the 
water--uptak e by plants and animals, animals feeding on plants, 
sed imentation, etc. The witnesses disagreed, for exampl e, as to 
whether assimilation includes dilution.) But the fault is not 
entirely the witnesses'. As explained above, the ALJ overlooked 
or misunderstood evidence of fu ndamental biological p r ocesses. He 
also confused "assimilation" with "assimilative capacity ." Osten
sibly defining "assimilation ," he quoted the 1985 OWQS Appendix C 
definition of ''assimilative capacity" (the "amount of pollution a 
stream can rece i ve and sti l l maintain the W.Q.S. designated fo r 
that stream"). Decision on Remand at 7. Yet the two terms are 
not interchangeable, nor did t he ALJ even acknowledge the exis t
ence of two discre te terms. Moreover, a s we discuss later in the 
text, the CJO la t er determined that the 198 2, not the 1985, OWQS 
are applicable to this permit . (The 1982 definition of "assimila
tive capacity 11 varies somewha t from the 1985 de f i nit i on . ) It 
s hould be noted that the "assimilative capacity " of streams pr o 
tected by the Benef icial Use Limitation may be very limited (giv e n 
that any detectable change in a water qua lit y parameter viola tes 
the appl icable WQS for such a stream). Moreover, the term may 
have limited relevance to the Upper Ill inois River, given that 
existing water quality problems in the Illinois River demonstrate 
that the "assimilative capacity" of the stream has already been 
surpassed . 

These are grave misunders tandings because the p henomena of 
oxygen depletion, which result s from "over-fertili zation" of a 
stream and the consequent increase in organic matter, a nd phospho
rus uptake by aqua tic organisms, are intrinsic to the eutrophica
tion process . That the ALJ did not comprehend these fundamen tal 
concep ts casts doubt on his conclusions that Fayettevil l e's dis
charge would not jeopardize compliance with the appl icable WQS. 
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well as a logical consequence of 

OK-2, at 4. In his opinion, 

increased biological activity. 

the Fayetteville discharge will 

"prec ipitate l ower- dissolved oxygen concentrations 

frequen t violations of the dissolved oxygen standards. " 

and more 

Id. at 5. 

He also contends Fayetteville will cause violations of the copper 

standard . Id. 

Robert Blanz, testifying for Arkansas, stated that "scouring" 

(the action of high stream f l ows moving sediment on the stream 

bottom and along its banks) r esuspends sedimen ted material , 

including algae, thus increas i ng turbidi t y. Tr. at 322. EPA 

official Garrett Bondy testified that the Fayetteville discha rge 

"ma y raise" sediment oxygen demand, thus potentially contributing 

to reduced disso l ved oxygen concentrat ions in the river . Tr. at 

129; see also id. at 133, 135. Dr. Threlkeld stated that "algal 

growth and resuspension of sediments are a part o f turbidity [in 

Lake Frances}." Tr. at 356. 

Dr. Walker agreed that one cause of water clari ty problems in 

Lak e Frances is algae. (The other is inorganic t urbidity.} Tr . 

at 680-81 {citing Gakstatter Report; see id. at 78}. He believes 

the increase 

attr ibutable to 

in nitrogen pollution of 

Fayettevill e 1 s discharge 

the 

might 

Illinois River 

increase the 

amOlln ts of periphyton (surface algae) in ba ckwater ar eas and under 

low flow conditions . Tr. at 693. He further be lieves these 

impacts would become more significant as the phosphorus discharges 
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from other upstream sources decrease. Tr. at 694 , 716-18. 48 In 

Dr. Walker's opinion, an increased growth of periphyton (i.e., 

more floating alga l "mats and scums" on the river) would violate 

Oklahoma's aesthe tics standard . Tr. at 705. He furt he r asse rt ed 

that Faye tteville' s discharge would increase turbidity in 

Tenkiller Reservoir. Tr. at 711 . 

Lawrence Edmison , director of the Oklahoma Department of 

Pollution Control, testified that a lgae degrades the river and 

violates the aesthe tics and colorat ion standards. OK-4, at 3. He 

related the algae problem in the rive r to increasing phosphorus 

and decreasing nitrogen concentrations in the water . Tr . at 533-

34 (citing prefiled testimony, OK-4, at 3). The reco rd also 

includes a memorandum to Lawrence Edmison from Quang Pham, an 

Oklahoma State Department of Health employee, which references a 

recent EPA study "on eutrophication of the Ill inois Rive r [that] 

48 There was testimony at t he hearing that future reductions are 
expected in the phosphorus discharges of thr ee existing municipal 
treatment plants in the Upper Illinois basin. (In fact, Oklahoma 
asserts that it was error for EPA to cons ider these anticipated 
reductions in decidi ng whether to grant the Fayettevil l e permit. 
Oklahoma Brief at 18-22.) Thes e reductions would result from the 
installation of new treatment facilities, but would not be man
dated by the plants' permits. Phosphorus concentrat ions in t he 
effluent from the new plants would be approximately 1 milligram 
per liter (mg/1), or about 50 percen t less than previous c o ncen
trations. Initial Decision, R., A-26, at 13; R. , ARK-1, at 2, 4-
5. Dr. Walker testi fied t hat, even if all poi nt sources in the 
basin were control led to the 1 mg/1 level, the phosphorus load to 
Lake Tenk il ler would be reduced by only 40 percent, and that a 
phosphorus concent ration of 1 mg/1 is about forty times the con
centration sufficient to produce a significant algal bloom. Tr . 
at 648-49; see also Prefiled tes timony of Jack Gakstatter, R., B-
56, at 4 (impact of existing plants " could be substantial ly at ten
uated by phosphorus removal •. . to at least •.• 1 mg/1"; "benefits 
to Lake Frances of reducing phosphorus to at least 1 mg/ 1" {empha
sis added)). 
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indica ted that phosphorus plays a major role in the stimulation of 

algae growth in the river." Addendum to OK-4, at 2. Gakstatter 

and Ka tko concluded tentatively that "control l ing algal growth in 

Lake Frances will result in a marked improvement in water clar ity 

in the reservoir and in the Illinois River reach below the dam . " 

Gakstatter Repor t at 76. Finally, the 201 Facilities Plan reports 

that the "high productivity of the Illinois [River] waters causes 

considerabl e downstream transpor t of enriched organ i c matter" and 

the "net impact of point and nonpoi nt sources [ such as 

Fayetteville ] is to increase nutrient l oading, wi th consequent 

increases in alga l growth and increased turbidity." ARK-6, at 2-

22. 

We conclude from the foregoing t hree-part review of the 

record that there is substantial evidence that degraded water 

quality conditions currently exist in the Illinois River in 

Oklahoma and that these conditions have been caused at l east in 

part by pollutants that are consti tuents of Fayetteville' s 

effluent. There is also substantial evidence that Fayetteville's 

effluent will be transported downstream to Oklahoma; thus, the 

plant can be expected to contribute to the ongoing deterioration 

of the scenic river and possibly Tenkil ler Reservoir as well. It 

is our inescapable conclusio n, given this evidence and the 

requis ites of federal-Oklahoma state water pollution control laws , 

that the Fayetteville discharge to the Illinois River may not be 

perrnitted. 49 

49 Issuance of Fayetteville's permit requires substantial evi
dence (1) that current water quality meets applicable WQS and that 
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. . . 

IV. Discussion and Conclusions 

As explained in part I. of this opinion (Standard of Review), 

we normally give considerable deference to an agency's 

interpretation of its obligations and authority under a statute it 

Fayetteville's effluent would not affect maintenance of the appli
cable WQS: or (2) if current water quality does not meet applica
ble WQS, thar-Fayetteville's effluent would not reach the Illinois 
scenic river. Instead of directly addressing whether the record 
contains this requisite documentation, we have marshalled the op
posing evidence and concluded that there is substantial evidence 
that the Illinois River is degraded and that Fayetteville's efflu
ent will reach the state line. These conclusions negate the need 
for conducting the usual substantial~evidence inquiry. However, 
we do not suggest by this approach that the opponent of a permit 
bears the burden of making the showings that our examination of 
the record has revealed. 

To understand this distinction, it is crucial to review how 
the Clean Water Act and EPA's implementing regulations allocate 
the burden of proof in NPDES permitting decisions. Recall that 
the "permit applicant always bears the burden of persuading the 
Agency that a permit authorizing pollutants [to] be discharged 
should be issued and not denied and this burden does not shift." 
Initial Decision, R., A-26, at 10 (quoting 40 C.P.R. 
§ l24.85(a)(l)). In other words, it is the proponent of a permit 
who bears the burden of showing that a discharge will comply with 
all applicable standards, not the opponent of a permit who must 
show that a discharge will violate_ applicable requirements. 

Moreover, EPA's decision to issue a permit (which decision 
necessarily reflects its judgment that the permit assures compli
ance with all applicable requirements of the CWA) must be sup
ported by substantial evidence. 5 U.S.C. § 706(2)(E). Denial of 
a permit, on the other hand, need not be supported by substantial 
evidence, because of the CWA's fundamental premise that pollution 
is unlawful and EPA's discretion to issue permits under 33 U.S.C. 
§ l342(a). In this case the ALJ erred in imposing the burden on 
the permit opponents to show that water quality standards would be 
violated. For example, he required the Oklahoma parties to "show 
by substantial evidence that the City's discharge will create a 
nuisance," Decision on Remand at 5, and he cited the "lack of sub
stantial evidence to support the notion that the small increases 
in phosphorus ... would result in an increase in eutrophication," 
id. at 8. Ironically, the record does contain substantial 
evidence showing that the discharge would violate CWA require
ments. This evidence is more than sufficient to meet the permit 
opponent's burden of "going forward to present an affirmative 
case," 40 C.F.R. § l24.85(a)(3)(ii), and it reinforces our 
conclusion that the Fayetteville permit may not issue. 
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administers. Here, EPA's view that no discharge to a navigable 

water may be permitted unless it will comply with the federally 

approved standards of all affected downstream states is consistent 

with the statutory language and EPA's implementing regulations, 

supported by the legislative history, and reasonable on its facei 

therefore, it is entitled to substantial deference. ·see Chevron, 

467 u.s. at 844-45. As we discussed in part III.A. supra, we 

adopt the agency's view on this question of statutory 

interpretation as our first holding in this case. 

The balance of the agency's actions, however, do not warrant 

similar respect. In part III.B. we have identified several errors 

or deficiencies in EPA's interpretation of the applicable Oklahoma 

regulations, in the agency's factual findings, and in its 

application of the law to the relevant facts. We believe the most 

serious of these errors is the failure to attribute any 

significance to the existing WQS violations. In this section we 

discuss the errors on which we found our conclusion that the 

Fayetteville permit decision must be set aside as "arbitrary, 

capricious, or otherwise not in accordance with law." 5 

U.S.C. § 706(2)(A). 

As a preliminary matter, EPA undermined our usual deference 

to its special expertise by the failure of its presiding officer 

to consider an important scientific principle, the oxygen-reducing 

effects of algae respiration and decay, and by his incomplete 
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understanding of phosphorus assimilation.50 "EPA's failure to 

base its position on scientific or policy considerations .•. [is] 

cause for reduced deference." National .wildlife Fed'n v. Gorsuch, 

693 F.2d 156, 169 (D.C. Cir. 1982). Similarly, a lack of 

thoroughness on the part of the agency warrants reduced deference. 

Id. at 166 ("'thoroughness of an agency's reasoning' bears on 

the proper degree of deference" (quoting Federal Election Comm'n 

v. Democratic Senatorial Campaign Comm., 454 U.S. 27, 37 (1981)). 

In light of other errors in the agency's reasoning, however, we 

need not decide whether these flaws alone constitute reversible 

error. 

EPA also misinterpreted and misapplied the Oklahoma nutrients 

standard and the Beneficial Use Limitations/Anti-Degradation 

Policy. In these respects the permit decision is flawed as a 

matter of law and must be set aside. 5 U.S.C. § 706(2)(A). 

Furthermore, the agency's judicial officers believed expert 

testimony that nutrients in Fayetteville's discharge would be 

transported downstream to Oklahoma, but they inexplicably rejected 

or discounted testimony concerning the probable eutrophying 

effects of these nutrients. This error may have resulted in part 

from the officers' faulty understanding of eutrophication 

processes 

standard. 

decision 

and/or their erroneous interpretation of the nutrients 

In any event, the net result is that the agency's 

to permit the Fayetteville discharge to the Illinois 

50 See supra note 47. 
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' r 

River "runs counter to the evidence before the agency" and lacks a 

"satisfactory explanation including a ' rational connection 

between the facts found and the choice made.'" Motor Vehicle 

Mfrs. Ass'n, 463 U.S. at 43 (citation omitted). As such, it is 

arbitrary and capricious and must be set aside. Id. 

Finally, we hold that EPA's decision is arbitrary and 

capricious on one significant, additional ground. We believe that 

EPA, in failing to consider the significance of the evidence of 

ongoing WQS violations, has not only rendered a decision that 

"runs counter to the evidence," but has "entirely failed to 

consider an important aspect of the problem." Id. We consider 

this the principal flaw in the agency's decision-making rationale. 

It cannot be doubted that ongoing violations of federally 

approved water quality standards constitute "an important aspect" 

of the decision whether to permit an additional source of 

pollution on a waterway. Adherence to EPA's treatment of the 

facts and law of this case would fatally undermine the federal 

water pollution control strategy engineered by the Clean Water Act 

and enhanced by Oklahoma law. As we have seen, the "first 

principle of the [CWA] is ... that it is unlawful to pollute at 

all .... The foremost national goal enunciated by Congress is the 

complete elimination of the discharge of pollutants." Natural 

Resources Defense Council v. EPA, 822 F.2d 104, 123 (D.C. Cir. 

1987) (referring to 33 u.s.c. § 125l(a) (1); see also 
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§ 125l(a)(6)). 51 

The CWA f urthe r declares that it is the "pr imar y 

responsibilit[y) of States to prevent, reduce and eliminate 

pollution"" § 125l(b). In at least one court's opinion, the 

"language of the Act indicates that striving for the utter 

· abolition o f pollution is an acceptable appro ach for states to 

t ake." Union Oil Co. , 813 F.2d a t 1487 n.6. Oklahoma dutifully 

heeds the Act's mandate. Its water pol lution control policies and 

requir ements call for: "protect[ing), maintain[ing] and 

improv[ing] the quality" of the waters of the state, Okla. Stat. 

tit. 82, § 926.2; employing the permit ting system " to prevent, 

control or abate pollution, " id. § 926.3.10; classifying state 

\vaters "for the purpose of progressively improving the[ir] 

quality" and "upgrading them from time to time by reclassifying 

them," id. § 926.6.A.; and allowing "no degrada t i o n" of the 

state's scenic rivers, OWQS § 3. Common sense d i ctates that a 

pollution control stra t egy designed to prevent, abate , and 

eliminate pollution would be subver t ed by allowing a new source of 

51 There is extensive legislative history on the goals and poli 
cy section, § 101, of the CWA, 33 U.S . C. § 125l(a) . See Na tional 
Wildlife Fed'n , 693 F.2d at 179-81 , for one overview of that 
history. The D. C. Circuit stated: 

[T]he sponsors of the Act successfully insisted on a 
zero-discharge-of-pollutants goal despite s t rong objec
tion from both within and without .... Senator Muskie, 
the Senate sponsor and principal force behind the bill, 
stated, in the post-conference debate on the bill: 
"These [goals] are not merely the pious declarations 
that Congress so often makes in passing its laws; on the 
contrary, this is literally a life or death proposition 
for the nation." 

693 F.2d at 179 (quoting 118 Cong. Rec . 33,693 (1972)). 
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pollution on a currently polluted watercourse. 

This judgment is corroborated by the Supreme Court's 

pronouncements concerning the legislative purposes behind the CWA. 

After painstaking review of the Act's legislative history, the 

Court declared that "Congress' intent ... was clearly to establish 

an all-encompassing program of water pollution regulation," and 

that the "'major purpose' of the [CWA] Amendments was 'to 

establish a comprehensive long-range policy for the elimination of 

water pollution.'" Milwaukee v. Illinois, 451 U.S. at 318 

{citation omitted; emphasis in original); see also Ouellette, 479 

U.S. at 489. The Court explained that before it was amended in 

1972 and 1977 the Clean Water Act relied solely on water quality 

standards to control and reduce pollution. But that system 

"proved ineffective. The problems stemmed from the character of 

the standards themselves, which focused on the tolerable effects 

rather than the preventable causes of water pollution .... " State 

Water Resources Control Bd., 426 U.S. at 202 {emphasis added). 

The Court described the effect of the amendments: 

[The 1972] Amendments introduced two major changes 
First, the Amendments are aimed at achieving maximum 
"effluent limitations" on "point sources," as well as 
achieving acceptable water quality standards .... 

Second, the Amendments establish 
Pollutant Discharge Elimination System 
means of achieving and enforcing 
limitations .... 

the National 
{NPDES) as a 

the effluent 

Water quality standards are retained 
amended Act] as a supplementary basis for 
limitations .•• so that numerous point sources, 
individual compliance with effluent limitations, 
further regulated to prevent water quality from 
below acceptable levels ••.• 
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Id. at 204-05 & n . l2 (emphasis added). 

Water quality standards could still be said to "focus on the 

tolerable effects of water pollution , " but t he focus of the NPDES 

program clearly is the "preventable causes" of pollution . As the 

passage quoted above reveals , even licensed polluters in 

compliance with their permit limitat ions may be furt her regulated 

if necessary to ensure that water quality standards are achieved 

and maintained. This authority to regulate , along with the 

absence of any right to pollute, necessarily subsumes the 

authority to deny a requested permit. These powers are essential 

to the ability to prevent pollution and thereby accomplish the 

Act •s ultimat~ goal of eliminating pollutant discharges to 

water. 52 

EPA and the Arkansas . parties urge that the Fayetteville 

discharge should be permitted because its individual impact on 

Illinois River water quality will not be detectable. While this 

may prove true (and we pass no judgmen t thereon) , we reject the 

argument because of its unavoidabl e result. 5 3 If we were to 

52 EPA is never requir ed to issue a discharge permit; rather, 
under 33 U.S . C. § 1342(a)(l} , EPA "may ... issue a permit upon 
condition that such discharge will meet all applicable re
quirements .•• (Emphasis added.) See also§ 1342(d)(4) (EPA "may 
issue" a permit pursuant to § 1342(a) if it objects to a state
issued permit) (emphasis added)) . The CWA confers no "right to 
pollute"; indeed, i t takes away any license to pollute unless a 
permit is first obtained . In fact, as we saw in the previous sec
tion of this opinion, EPA may not permit a discharge if compliance 
with applicable water quality requirements cannot be insured. 33 
u.s .c . § 134l(a)(2). Plainly, EPA is empowered to deny a permit 
under the circumstances of this case. 

53 Moreover, there is no 11 de minimis .. theory appli~able to CWA 
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accept this logic, once water quality standards in a stream were 

violated, additional new discharges might be permitted 

.indefinitely so long as each one would have an unmeasurable 

individual impact·. The absurdity of such a policy is manifest. 

Congress cannot reasonably be presumed to have intended to 

exclude from the CWA's "all-encompassing program," 451 U.S. at 

318, a permitting decision arising in circumstances such as those 

of this case. It is even more unfathomable that Congress 

fashioned a "comprehensive ... policy for the elimination of water 

pollution," id., which sanctions continued pollution once minimum 

water quality standards have been transgressed. 54 More likely, 

Congress simply never contemplated that EPA or a state would 

consider it permissible to authorize further pollution under such 

circumstances. 55 We will not ascribe to the Act . either the gaping 

violations. ~, Union Oil, 813 F.2d at 1490-91 (CWA "makes no 
provision for 'rare' violations"). See also Order on Petitions 
for Review, R., A-28, at 13 (improper to imply a de minimis test); 
49 Fed. Reg. at 38,038 (according to EPA, "water quality standards 

are legally required to be met at all times'' (emphasis 
added)). In this regard, the Clean Water Act and Oklahoma's Anti
Degradation Policy, which we have explained prohibits any detect
able change in the water quality of scenic rivers, can be con
trasted to the Clean Air Act, 42 U.S.C. §§ 7401-7706, which pro
hibits "significant deterioration" of air quality in ''clean air 
areas," and quantifies "significant" in terms of "maximum allow
able increases" in the concentrations of certain pollutants. 42 
u.s.c. §§ 7471-7473. 

54 Indeed, as we saw in the first part of this opinion, the 
Senate committee was concerned in 1977 that the gains achieved due 
to the 1977 CWA amendments could be lost in the 1980s if only the 
1977 effluent limitations were applied. S. Rep. No. 370, at 42, 
reprinted in 1977 U.S. Code Cong. & Admin. News at 4367. The com
mittee warned that "pressure must be maintained to assure improved 
water quality and to avoid slipping back." Id. (emphasis added). 

55 It appears Congress did consider a variation of 
however. See infra note 57. 
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loophole or the irrational purpose necessary to uphold EPA's 

action in this case. 

We agree there must be an initial , detectable change in the 

water quality of a particular body of water fo r that water to 

qualify as ''degraded.h56 However, in circumstances such as those 

extant here, we reject any notion that, once water quality 

standards have been violated {i.e., the quality of the receiving 

waters has been degraded), the incremental impact of a proposed 

additional discharge must itself be detectable. Nor i s it 

necessary to demonstrate that th e proposed discharge would 

necessarily increase the frequenc y of violations. Contra Decision 

on Remand, R., A-33 ~ at 19 ("no credi ble evidence to suggest that 

the frequency of [ dissolved oxygen) violations woul d increase due 

solely t o [ Fayettevil l e's ] discharge"). Rather, if a body of 

water is exper ienc ing WQS viola tions and a proposed ne w s ou rce 

would discha rge the same po l l utants to which those standards 

apply, that source may not be permitted if its effluent will reach 

the degraded waters. Here, Fayetteville's effluent contains 

phosphorus and n i trogen, each of which impacts several Illinois 

River water quality criteria--nutrients , turbidity, dissolved 

oxygen, aesthe t ics . Violations of a t least two of t hese criteria 

are already occurring . See supr a part III.B.2. a . Fayetteville's 

effluent will be carried downstream to the scenic river. At 

worst, it will increase the frequency and severity of ongoing 

56 This statement assumes the applicability of regul a tions com
parable to Oklahoma ' s Beneficial Use Limitations/Anti-Degradation 
Policy. 
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violations; at best, it will thwart efforts to bring the river 

back into compliance with the applicable standards. These factors 

are sufficient to deny the permit. 

We find additional support for our holding in a remedy 

provided by the Act, which is specific to violations of the permit 

conditions of publicly owned treatment works such as 

Fayetteville's plant. 

§ 1342(h), provides 

introduction of any 

Section § 402(h) of the CWA, 33 U.S.C. 

for "restrict[ing] or prohibit[ing] the 

pollutant into [a publicly owned treatment 

works that has violated a condition of its discharge permit] by a 

source not utilizing such treatment works prior to the finding 

that such condition was violated." According to the D.C. Circuit, 

this provision authorizes the imposition of a "prospective [sewer] 

hook-up moratorium." Montgomery Envtl. Coalition, 646 F.2d at 

587-88. If EPA and the courts have power to establish a 

moratorium on additional sewer hook-ups to an existing plant in 

order to clean up the plant's receiving waters, surely the power 

exists to deny a new permit in order to accomplish the same 

result. The "great reliance Congress has placed on the permit 

process as the means of finally achieving water quality 

standards," id. at 588, would indeed be misplaced if the Act were 

construed to limit the permitting agency to protecting water 

quality via permit conditions only, and not by denying a permit 

altogether. 

The burdensome consequences of denying a permit under these 

circumstances do not alter our conclusion. Congress recognized 
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and accepted that there would be economic hardships as a result of 

requiring compliance with the 1972 and 1977 CWA amendments. See 

EPA v. National Crushed Stone Ass'n, 449 U.S. 64, 79-83 (1980); 

Chemical Mfrs. Ass'n v. EPA, 870 F.2d 177, 252 (5th Cir. 1989) (it 

is "Congress• judgment that s ociety must bear such costs [e.g., 

plant closings and job losses ] as the price of achieving the long-

term benefits of 

waters"). Thus, 

eliminating 

while it 

pollutants from our 

is arguably unfair to 

nation's 

"punish" 

Fayetteville for preexisting dischargers' past failure to comply 

with WQS--and for enforcement agencies' failure to take action 

against those dischargers--such a result is not foreclosed by the 

Act. Indeed, there is no statutory justification for limiting EPA 

in these circumstances to taking action against the past 

violators. See United Sta t es v. Earth Sciences, Inc., 599 F.2d 

368, 376 (lOth Cir. 1979) ("I t is plainly inconsistent with the 

strong enforcement policy o f the Act to declare the EPA must 

choose between prevention o f future pollution discharges and 

punishment of past violations .... [EPA] needs both sanctions."). 

Recognizing EPA's "heavy responsibility in the permit issuing 

process," the D.C. Circuit has advised the agency that a ''watchful 

role ... is more appropriate than a timid disinclination to impose 

any technical requirement that lacks an explicit imprimatur in the 

statutory language." Mont gome r y Envtl. Coalition, 646 F.2d at 

587; cf. 1972 U.S. Code Cong. & Admin. News at 3737 ("Federal 

Government as the custodian of the navigable waters has the 

responsibilit y to control a ffirmativel y any discharges of 

pollutants into the .navigab le waters" (emphasis added)). We 
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concur with that view. Here, the only aspect of exercising EPA's 

authority to deny an NPDES permit that "lacks an exElicit 

imprimatur" in- the CWA is the relevance of existing WQS 

violations. 57 But if EPA is to serve a "watchful role, II as we 

believe it must, surely it is obligated to deny any additional 

pollution under circumstances such as these. We conclude EPA's 

express powers and obligations under the CWA necessarily subsume 

the power to prohibit any new discharge of pollution, regardless 

of the magnitude of its impact, where the existing quality of the 

receiving waters does not meet required standards. 58 

57 One provision of the CWA, however, intimates that Congress 
did consider. the effect of existing water quality degradation on 
the decision whether to permit a new source. The certification 
statute, which we discussed in the first part of this opinion, 
contemplates a variation of t he circumstances of this case. It 
provides that a certificatio n obtained for purposes of receiving 
an NPDES permit also satisfies the certification requirement for 
any other federal license required for operation of the source 
unless "there is no longer rea sonable assurance that there will be 
compliance with the applicab l e provisions of [the CWA] because of 
changes since the [certificat i on] was issued in ... the character
istics of the waters into which such dischar g e is made." 33 
U.S.C. § 1 34 l(a)( 3 ) ( emphasis adde d ). The gist o f this provision 
was first enacted in section 11 of the Water and Environmental 
Quality Improvement Act of 1970, Pub. L. No. 91-224. According to 
the House Report on the enacted bill, section ll provided that the 
first certification was sufficient for additional licenses or per
mits "if, after notice to the affected State or States ... no 
written objection is made to the granting of such license or per
mit without a subsequent certification." House Rep. No. 127, 9lst 
Cong., 2d Sess., re:12rinted in 1970 U.S. Code Cong. & Admin. News 
2691, 2711. The statute further provided that a license or permit 
could be suspended if a court subsequently found that the licensee 
or permittee was violating applicable water quality standards. 
Id. We view these sections in the 1970 and 1972 statutes as but
tressing our decision today. 

58 It is conceivable that a new discharge of pollution to an 
already degraded stream protected by the equivalent of Oklahoma's 
Beneficial Use Limitations regulation might be permitted in cer
tain extremely narrow circumstances. This might be permissible 
where the chemical and physical makeup of the effluent of the new 
source was unrelated to the standards being violated; for example, 
where the only potential effect of the effluent was on water tern-
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For all the foregoing reasons, we conclude that EPA's 

failure to exercise its authority to deny the Fayetteville permit 

is arbitrary and capricious or otherwise not in accordance with 

law. Particularly in light of the existing pollution of the 

Illinois scenic river, the agency's decision is inconsistent with 

the language of the Clean Water Act, as interpreted in light of 

the legislative history, and frustrates the policy that Congress 

sought to implement. See National Wildlife Federation v. Gorsuch, 

693 F.2d at 171 (citing Democratic Senatorial Campaign Comm., 454 

U.S. at 32). Accordingly, "no amount of deference can save'' it. 

Id. Given this conclusion, we do not reach the remaining issues 

raised by the parties. 

We are not unmindful that our opinion may lead the parties to 

this permit action to consider what recourse may be available to 

them. We note, first of all, that our opinion in no way affects 

Fayetteville's right to discharge treated effluent, in accordance 

with the terms of its permit, to the White River in Arkansas. 

Beyond that, we note that the Clean Water Act provides a wide 

array of enforcement options, one or more of which may be 

available in these circumstances to force improvement of Illinois 

River water quality and enable compliance with Oklahoma's 

standards. See, e.g., 33 U.S.C. §§ 1319, 1365. Moreover, as the 

parties debated in their briefs and at the administrative hearing, 

perature (OWQS § 4.ll(b)), but the stream was degraded only 
respect to taxies (OWQS § 4.3(h)). But where, as here, only 
standards being violated are intended to govern constituents 
proposed source's effluent and any amount of that effluent 
reasonably be expected to reach the degraded waters, the new 
charge may not be permitted. 
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technological alternatives to the Illinois River discharge do 

exist. Having said this, however, we offer no judgment as to the 

availability, applicability, or efficacy of any of these potential 

remedies or approaches. 

In conclusion, we hold that the Clean Water Act requires 

point sources to comply with the federally approved water quality 

standards of affected downstream states. We further hold that 

where water quality standards violations are already occurring in 

the receiving waters, no additional point source discharge to 

those waters may be permit t ed i f it would contribute to the 

conditions that produced the violations. According l y, we REVERSE 

EPA's decision authorizing Fayetteville's municipal treatment 

plant to discharge a portion of its effluent to the Illinois River 

basin. 
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APPENDIX 

OWQS § 5 , Benefic ial Use Limitations , provides i n fu l l: 

All streams and bodies of water designated as (a) are 

protected by prohibit ion of any new point source discharge of 

wastes or increased load from an existing point source except 

under condi tions described in Section 3 . 

All st reams designated by the State as "scenic r iver areas ," 

and such t r ibutaries of those str eams as may be appr opriate will 

be so designated . Best management practices fo r control of 

nonpoint source discharges should be initiated when feas ible. 

OWQS § 3 , Anti-Degradation Policy , prov ides in fu ll : 

The intent of the Ant i-degradation Policy is to protect al l 

waters of the State from qual ity degradat ion . Exis ting inst ream 

water uses shall be maintained and protect ed . No fu r ther water 

quali ty degradation which wou ld interfere with or become injurious 

to existing inst ream water uses shal l be allowed. Oklahoma' s 

waters constitute a valuable State resource and shall be 

protected , maintained and imp roved for the bene fit of all the 

citizens . 

It i s recognized that certa in waters o f the Stat e possess an 

existi ng water quality which exceeds those level s necessary to 

suppor t propagation of fish, shel lfish, wildlife, and recreation 

in and on the water . These high quality waters sha ll be 

maintained and protected unless the State decides, after full 
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satisfaction of the intergovernmental coordination, and public 

participation provisions of the State's continuing planning 

process, to allow lower water quality as a result of necessary and 

justifiable economic or social development. Furthermore, where 

limited degradation is justified, the State shall require that any 

new point source of pollution or increased load from an existing 

point source, protect all existing and attainable beneficial uses 

through the highest statutory and regulatory requirements, and 

feasible management or regulatory programs pursuant to Section 208 

of Public Law 92-500 as amended by PL 95-217 for nonpoint sources. 

No degradation shall be allowed in high quality waters which 

constitute an outstanding resource or in waters of exceptional 

recreational or ecological significance. These include water 

bodies located in National and State parks, Wildlife Refuges, and 

those designated "Scenic Rivers" in Appendix A. 

As the quality of Oklahoma waters improves, no degradation of 

such improved waters shall be allowed. When the yearly mean 

standard for a specific parameter decreases to the point where the 

goals listed in Appendix E become attainable, degradation will be 

prohibited by incorporating the goal as a standard. 

In those cases where potential water quality impairment 

associated with a thermal discharge is involved, the anti

degradation policy and implementation method shall be consistent 

with Section 316 of Public Law 92-500 as amended by PL 95-217. 
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